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IN THE 


States ©Hurt nf Appeals 

For the District of Columbia 
April Term, 1943 


No. 8582 


Francis M. Russell, Appellant , 
v. 

Helen P. Russell, Appellee. 


BRIEF FOR APPELLANT 

Appeal from the District Court of the United States 
for the District of Columbia. 


JURISDICTIONAL STATEMENT 


This action is a divorce proceeding filed by appellee in the 
District Court of the United States for the District of 
Columbia against appellant. A final judgment was entered 
awarding appellee an absolute divorce and the custody of 
the two infant children of the parties. Appellee was also 
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awarded alimony for the maintenance and support of her¬ 
self and the two infant children, and an additional allow¬ 
ance as Ion" as the infant daughter remained in school. 
(App. 2.) Thereafter, appellee filed a petition and a 
motion to increase the alimony allowance on the sole ground 
that the Revenue Act of 1942 required her to pay federal 
income tax on the alimony received hv her; and that ap¬ 
pellant should be compelled to pay the same. (App. 3-9). 
Jurisdiction below is based upon the Acts of Mar. 3, 
1901, 31 Stat. 1345, eh. 854, sec. 966; Aug. 7, 1935, 49 Stat. 
539, ch. 453, sec. 1; 1940 D. C. Code, Title 16, sec. 403: and 
the Act of Mar. 3,1901, 31 Stat. 1346, ch. 854, sec. 978; 1940 
D. O. Code, Title 16, sec. 413. 

On June 4, 1943, the lower court entered a final order in¬ 
creasing the alimony allowance and otherwise modifying 
the terms of the original order herein. (App. 36-7). Juris¬ 
diction in this Court is conferred by the Acts of Feb. 9,1893, 
27 Stat. 435, ch. 74, sec. 7; Mar. 3, 1901, 31 Stat. 1225, ch. 
854, sec. 226; Mar. 3, 1921, 41 Stat. 1312, ch. 125, sec. 12; 
1940 D. C. Code, Title 17, sec. 101. 

STATEMENT OF CASE 

Appellant, Francis M. Russell, and appellee. Helen P. 
Russell, were married on October 8, 1921 at Omaha, Neb¬ 
raska. (R. 1). Two children were born as a result of this 
union, Jean Russell, a girl, born on March 2,1925. and John 
P. Russell, a boy, born on June 4, 1930. (R. 2). 

Appellee filed a complaint in the lower Court seeking 
a divorce from appellant on the grounds of a five-year volun¬ 
tary separation without cohabitation. (R. 1-2). On March 
19,1940 a final order was entered in the lower Court grant¬ 
ing appellee an absolute divorce on the grounds of a volun¬ 
tary separation for five years without cohabitation, award¬ 
ing appellee custody of the two infant children of the 
parties, and further directing that appellant: 
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“• # * pay the said Helen P. Russell for the mainten¬ 
ance and support of the said’ Helen P. Russell and the 
aforesaid Jean Russell and John P. Russell, the minor 
children of the parties, the sum of Nine Hundred 
($900.00) Dollars per month, payable in equal install¬ 
ments of Four Hundred and Fifty ($450.00) Dollars on 
the 1st and 15th of each month, and an additional sum 
of One Hundred ($100.00) Dollars per month to the 
said Helen P. Russell for the education and mainten¬ 
ance of the aforesaid Jean Russell so long as the said 
Jean Russell is attending the school where she is now 
a student and so long as she attends any educational 
institution”. (App. 2-3). (Italics Supplied.) 

On or about March 25, 1943, appellee filed a petition for 
an increase of alimony in the lower Court, alleging that 
notwithstanding the receipt by her of the sum of One 
Thousand ($1,000.00) Dollars per month under the terms 
of the original order herein, she did not have sufficient funds 
to pay her federal income tax for the year 1942 amounting 
to $2,273.57; that at the time of the entry of the original 
alimony allowance she was not required to pay any federal 
income taxes; that under the requirement of the Revenue 
Act of 1942 she was required to pay income tax on the sum 
of Nine Hundred ($900.00) Dollars per month payable to 
her under the tenns of said order; that this change in the 
income tax laws “will result in a saving to the defendant 
(appellant) of at least $2,000.00 in taxes;” and that “the 
net effect of which is that the income of the petitioner is 
reduced to the extent of $2,273.57.” (App. 8). Appellee, 
simultaneously with the filing of the aforesaid petition for 
the increase of alimony likewise filed a motion to increase 
“the alimony now being paid to the plaintiff by the defen- 
ant or in the alternative, an order requiring the defendant 
to pay the income tax assessed against the plaintiff for the 
calendar year, 1942”. (App. 9-10). 

Appellant filed a memorandum of points and authorities 
in opposition to the aforesaid motion. He like- 
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wise filed an answer to the petition for increase of alimony 
in which he alleges that the lower Court had no power or 
authority to compel him to pay the income tax of appellee 
for the year 1942 in that alimony orders operate prospec¬ 
tively only; that the Revenue Act of 1942 makes alimony 
payments taxable income to the wife and deductible by the 
husband; that appellee’s standard of living was excessive 
and not commensurate with her income; that ner standard 
of living was far superior to that of appellant; that appel¬ 
lant subsequent to the original order herein of March 19, 
1940 had remarried; that in addition to the expense of 
maintaining his present wife he was required to make con¬ 
tributions to his own mother and his mother-in-law for their 
respective maintenance and support; that his taxes had pro¬ 
gressively increased ; and generally denied that there was any 
change in circumstance of appellee subsequent to the orginal 
order herein of March 19, 1940 which would justify an in¬ 
crease in the alimony allowance which had theretofore been 
agreed to by the parties and approved by the Court (App. 
10-18). 

Pursuant to local Civil Rule 9(h) of the lower Court, the 
matter was referred to the Domestic Relations Commis¬ 
sioner. The Domestic Relations Commissioner, after in¬ 
quiring into the facts and circumstances of both of the 
parties, concluded that appellee’s petition and motion for 
increase of alimony should be denied. Accordingly, he filed 
a report so recommending. (App. 28-31). Appellee filed 
various objections to the report of the Domestic Relations 
Commissioner. In her objections appellee objected specifi¬ 
cally to five items appearing in the Domestic Relations Com¬ 
missioner’s report; and objected further in its entirety to 
the recommendation of the Domestic Relations Commis¬ 
sioner. (App. 31-33). 

The matter then came on for hearing before the lower 
Court; and on May 13,1943, he filed a written memorandum 
opinion stating as follows: 
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“Motion for increase in alimony granted to extent of 
$100 per month. This will accomplish what the Court 
believes to be the equitable result of approximately 
dividing equally between the parties the present and 
prospective tax burden incident to the total alimony 
allowance.” (App. 35). (Italics Supplied.) 

On June 4, 1943 the Court signed the order from which 
this appeal is taken. (App. 36-7). The order as signed 
by the lower Court states on its face that it came on to be 
heard upon the petition and motion for increase of alimony 
filed by appellee: the report of the Domestic Relations Com¬ 
missioner and the objections of appellee thereto; and it 
then recites that, upon consideration thereof and for the 
reasons assigned in the memorandum filed in the cause on 
May IS, 1943, “* * * and other reasons affecting the needs 
of said plaintiff and minor children”, it is adjudged and 
ordered that appellant: 


“• * • pay the said Helen P. Russell for her mainten¬ 
ance and support , the sum of $900 per month; an ad¬ 
ditional sum of $75 per month to the said Helen P. 
Russell toward the support, maintenance and education 
of the aforesaid John P. Russell; and additional sum of 
$125 per month to the said Helen P. Russell tmvards 
the education, maintenance and support of the afore¬ 
said Jean Russell so long as the said Jean Russell is 
attending a school or other institution”. (App 37). 
(Italics supplied.) 

The words “and other reasons affecting the needs of said 
plaintiff and minor children”, in the order, were inserted by 
the lower Court in longhand after the proposed order was 
submitted to him and prior to the time it was actually signed 
on June 4th. No other “reasons” were urged by appellee or 
considered by the lower Court. In addition to granting ap¬ 
pellee an increase of alimony to the extent of $100 per month 
which was the only relief sought by appellee and as well 
the only point embraced in the lower Court’s opinion of May 
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13,1943, the order of June 4,1943 modifies the original order 
of March 19, 1940, by changing the form of the prior ali¬ 
mony allowance. In the order of March 19, 1940, appellant 
was ordered to pay to appellee for her maintenance and sup¬ 
port and the maintenance and support of the two minor 
children of the parties the sum of $900 per month. In the 
order of June 4, 1943 appellant is required to pay appellee 
for her sole maintenance and support the sum of $900 per 
month. In the order of March 19, 1940 appellant is re¬ 
quired to pay appellee an additional $100 per month for the 
education and maintenance of Jean Russell, the infant 
daughter of the parties, so long as she is attending any 
educational institution. In the order of June 4, 1943 ap¬ 
pellant is required to pay appellee the sum of $125 per month 
toward the education, maintenance and support of the said 
Jean Russell so long as she is attending a school or other 
institution; and in addition appellant is required to pay 
appellee the sum of $75 per month toward the support, 
maintenance and education of the said infant son, John P. 
Russell. 


STATUTES INVOLVED 


Act of March 3,1901, 31 Stat. 1340, ch. 854 sec. 978; 1940 
D. C. Code, Title 16, sec. 413. 

i 

“After a decree of divorce in any case granting ali¬ 
mony and providing for the care and custody of chil¬ 
dren, the case shall still be considered open for any 
future orders in those respects.” 

Section 22, 1942 Internal Revenue Code, GROSS IN¬ 
COME : 

“(k) In the case of a wife who is divorced * m *, per¬ 
iodic payment * # * received subsequent to such decree 
in discharge of, * * * a legal obligation which, because 
of the marital or family relationship, is imposed upon 
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or incurred by such husband under such decree * * ' 
shall be includible in the gross income of such wife, and 
such amounts received as are attributable to property 
so transferred shall not be includible in the gross in¬ 
come of such husband. This subsection shall not apply 
to that part of any such periodic payment which the 
terms of the decree or written instrument fix, in terms 
of an amount of money or a portion of the payment, as 
a sum which is payable for the support of minor chil¬ 
dren of such husband.” 

Section 23, 194-2 Internal Revenue Code, DEDUCTIONS 
FROM GROSS INCOME, which provides in part as fol¬ 
lows: 

“In computing net income there shall be allowed as 
deductions:” 

“(u) * * * In the case of a husband described in sec¬ 
tion 22 (k), amounts includible under section 22 (k) in 
the gross income of his wife, payment of which is made 
within the husband’s taxable year. If the amount of 
any such payment is, under section 22(k) or section 
171, stated to be not includible in such husband’s gross 
income, no deduction shall be allowed with respect to 
such payment under this subsection.” 

Section 25, 1942 Internal Revenue Code, CREDITS OF 
INDIVIDUALS AGAINST NET INCOME, which provides 
in part as follows: 

“(b) • • • There shall be allowed for the purposes 
of the normal tax and the surtax the following credits 
against net income:” 

“(2) (A) * * * A payment to a wife which is includible 
under section 22(k) or section 171 in the gross income 
of such wife shall not be considered a payment by her 
husband for the support of any dependent.” ($350.00). 

STATEMENT OF POINTS 

Appellant relies upon the following points on appeal: 

1. The Court erred in not denying appellee’s petition and 
motion for increase in alimony, or in the alternative, for an 
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order requiring appellant to pay her federal income taxes 
for the year 1942, for failure to state a proper claim. 

2. The Court erred in holding that since appellee, effec¬ 
tive March IS, 1943, was compelled to pay federal income 
taxes she was entitled to an increase in the alimony allow¬ 
ance. 

3. The Court erred in not holding that appellee had fail¬ 
ed to allege and prove any substantial change in her condi¬ 
tion or circumstances which justified an increase in alimony. 

4. There is no factual basis for the Court’s finding re¬ 
flected in the longhand insertion made in the order of 
June 4, 1943. 

5. The order of June 4, 1943, is not based upon any legal 
grounds. 

6. The continuing jurisdiction of the Court over the ali¬ 
mony decree did not include the right to alter or modifv the 
alimony allowance upon the state of facts existing when 
the original alimony decree was entered, or to review the 
prior action of the Court in entering the same. 

7. The Court erred in arbitrarily increasing the prior ali¬ 
mony allowance and in refusing to consider the matters 
presented by appellant. 

8. The Court erred in changing the form of the prior ali¬ 
mony allowance which had been entered by the express con¬ 
sent of the parties as there was tio basis therefor. 

9. The Court erred in considering the Domestic Rela¬ 
tions Commissioner’s report and the objections filed there¬ 
to and inbasing its order in part thereon. 

SUMMARY OF ARGUMENT 

I. 

Appellee failed to allege and prove any substantial change 
in her condition or circumstances justifying an increase in 
the prior alimony allowance. The sole ground asserted by 
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appellee, namely that she is now required to pay Federal 
income taxes, is not a valid reason. The statute relieving 
appellant of the tax burden incident to alimony payments 
was remedial legislation designed to protect appellant by 
reason of increased taxation. The lower Court could not 
nullify the benefits thus secured to appellant; and the order 
of June 4, 1943, being in contravention of the statute is 
invalid. 

Appellee’s position is not strengthened nor is the order 
rendered valid by the alleged finding of the lower Court 
that it is granted “for other reasons affecting the needs” of 
appellee and the two children of the parties. No “other 
needs” were urged by appellee in her application for an in¬ 
crease nor were any considered by the lower Court. The 
order increasing the prior alimony allowance was not there¬ 
fore entered upon any legal grounds. Consequently it has 
no force and effect. 


n. 

While the statute invested the lower Court with discretion 
in respect to granting an increase in alimony, still it was 
not an arbitrary but a judicial discretion. The statute con¬ 
templates something more than the ex parte approach in¬ 
dulged in by the lower Court. Here, the lower Court abused 
its discretion both in respect to the necessity for, and the 
amount of an increase; and the order increasing the prior 
ailimony allowance was arbitrarily arrived at. Furthermore, 
the lower Court did not consider various matters presented 
by appellant and therefore failed to exercise discretion, thus 
unfairly depriving appellant of substantial rights in the 
premises. 


III. 

Although the lower Court had continuing jurisdiction 
over the prior alimony order, it did not have the correlative 
power to change the form of the alimony allowance. This 
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is particularly true since the matter of the form of the 
alimony allowance was not in issue. The prior order was 
entered by the consent of the parties. It was conclusive as 
to the state of facts existing at the time of its rendition. 
The present changes in the form of the alimony allowance 
vitiates the reason assigned by the lower Court in its 
memorandum opinion for granting appellee relief. Then 
too, appellee is thereby deprived of prospective rights which 
were secured to him in the original order of March 19,1940. 
The order therefore is highly prejudicial and cannot be per¬ 
mitted to stand. 


IV. 

When the case was referred to the Domestic Relations 
Commissioner, he investigated the facts and then filed his 
report recommending that appellee’s motion be denied. Ap¬ 
pellee filed objections to his report. The lower Court, in 
violation of its own rule, considered the report and appel¬ 
lee’s objections thereto, presumably those portions favor¬ 
able to appellee, and based its order in part thereon. Hence, 
the order is invalid since it was not entered in proceedings 
had in accordance with law. 

ARGUMENT 

I. 

Appellee Failed to Allege and Prove Any Substantial 
Change in Her Condition or Circumstances Justifying 
an Increase in Alimony. 

The original decree of March 19, 1940, allowing appellee 
$900 per month for the support and maintenance of her¬ 
self and the two infant children of the parties, and as well 
an additional $100 per month so long as Jean Russell, the 
infant daughter of the parties, remains in an educational 
institution, was expressly consented to by both of the par- 
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ties. (App. 5, 10). The alimony allowance of $900 per month 
represented the same allowance which had theretofore been 
paid by appellant to appellee either voluntarily or by order 
of the lower Court for a period of several years. (App. 5). 
The petition and motion of appellee for an increase in the 
alimony allowance or for an order compelling* appellant to 
pay her 1942 Federal income taxes, is predicated solely on 
the proposition that effective March 15, 1943, she was com¬ 
pelled to pay Federal income taxes under the Revenue Act 
of 1942. (App. 3-9). 

Her petition and motion are based upon Title lb, sec. 413, 
1940 D. C. Code, which provides that after a decree of 
divorce granting alimony and providing for the care and 
custody of children, the case shall be considered open for 
“any future orders in these respects”. 

The rule is well settled that a divorce decree cannot be 
altered unless it is shown that the conditions and circum¬ 
stances of the parties have changed substantially since the 
decree was entered. 27 C. J. S., Divorce and Separation, 
Sec. 239, and cases in Note 97. Alexander v. Alexander 13 
App. D. C. 334. This is especially true where as here, the 
amount of the alimony has been agreed to or stipulated by 
the parties in interest. Lit tig v. Littig, 282 N. W. 547. 229 
Wise. 430; Williams v. Williams , 226 N. W. 798, 119 Neb. 8; 
Parker v. Parker, 241 N. W. 497, 214 Iowa 1327. 

In Alexander v. Alexander, supra, this Court said: 

# the authorities appear unanimous to the effect 
that the adjudication (of alimony) was a continuing 
one. and that the Courts retain the whole subject under 
their control, increasing or diminishing the amount of 
alimony from time to time, as might seem just under 
changed or changing circumstances; * * V” 

• •••••• 

“Undoubtedly decrees for the allowance of alimony 
are in a certain sense to be regarded as final. They are 
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final and conclusive, until for good causa accruing there¬ 
after they are changed or modified; and, in general, it is 
only for after accruing cause that they may he modified; 
and the modification usually takes effect only from the 
date of the accrual of such cause , and docs not go back 
of it” (Italics Supplied.) 

Upon the filing of a motion for increase of alimony, there¬ 
fore, the only proper inquiry is whether sufficient cause has 
intervened since the decree in the case to authorize or re¬ 
quire the Court, applying equitable rules and principles, to 
change the allowance. 17 Am. Jur., Divorce and Separa¬ 
tion, Sec. 651, and cases in Note 9. 

Prior to the Revenue Act of 1942, alimony payments were 
not deductible by the husband, nor was the wife required to 
pay federal income tax thereon. However, under Sec. 22(k) 
of the 1942 Internal Revenue Code it is provided that 
alimony payments “shall be includible in the gross income’’ 
of the wife; and under Sec. 23(u) that the alimony pavments 
are deductible by the husband. While allowed to deduct 
alimony payments, appellant was no longer entitled to claim 
a deduction for dependant children (Sec. 25(b) (2)(a), 
26 IJ.S.C.). The statute is plain and unequivocal. Its mean¬ 
ing is self-evident. Any possible doubt as to the intent of 
Congress in enacting the above sections, is clearly removed 
upon consideration of the legislative history of the amend¬ 
ments. 

In House Report No. 2333, which accompanied the Reve¬ 
nue Bill of 1942, it is stated on page 46 as follows: 

“The existing law does not tax alimony payments to 
the wife who receives them, nor does it allow the hus¬ 
band to take any deduction on account of ailmonv pay¬ 
ments made by him. He is fully taxable on his entire 
net income even though a large portion of his 
income goes to his wife as alimony or as separate 
maintenance payments. The increased surtax rates 
would intensify this hardship and in many cases the 
husband would not have sufficient income left after 
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paying alimony to meet his income tax obligations. 

“The bill would correct this situation by taxing ali¬ 
mony and separate maintenance payments to the wife 
receiving them, and by relieving the husband from tax 
upon that portion of such payments which constitutes 
income to him under the present law. This treatment 
is provided only in cases of divorce or legal separation 
and applies only where the alimony or separate main¬ 
tenance obligation is discharged in periodic payments. 
Moreover, the portion of such payments going to the 
support of minor children of the husband does not con¬ 
stitute income to the wife nor a deduction to the hus¬ 
band. The same is true with regard to payments in 
discharge of lump sum obligations, even though made 
in installments.” (Italics supplied.) 

In the hearings before the Committee on Ways and Means 
of the House of Representatives, Volume 1, page 92, it is 
stated: 


“A. Income taxes.—(a) Alimony.—Generally speak¬ 
ing, alimony payments are not subject to tax in the 
hands of a divorced wife. Even where irrevocable 
trusts have been established, and the husband has no 
further interest in the trust property, the income of 
the alimony trust is nevertheless taxable to him because 
it is used to pay an alimony obligation. Rising tax rates 
have in some cases absorbed the entire income of the 
husband required to pay the tax on his income and that 
of his divorced wife. At the same time, divorced wives 
receiving tax-free alimony possess a privileged status 
under our tax laws which relieves them of any share 
of the tax burden. 

“The fair solution -is that recommended by the Sen¬ 
ate last year, namely to tax alimony payments to the 
divorced wife. We suggest that this solution be 
adopted.” (Italics supplied). 

In the report of the Senate accompanying the Revenue 
Bill of 1942, it is stated on page 83 as follows: 
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“This section, * * * amends various sections of the 
('ode * * * to provide in certain cases a new income tax 
treatment for payments in the nature of, or in lieu of, 
alimony or an allowance for support as between di¬ 
vorced or legally separated spouses. 

“These amendments are intended to treat such pay¬ 
ments as income to the spouse actually receiving or ac¬ 
tually entitled to receive them and to relieve the other 
spouse from the tax burden upon whatever part of the 
amount of such payments is under the present law in¬ 
cludible in his gross income. * * *” (Italics supplied). 

Notwithstanding the clear meaning of the above sections 
of the 1942 Internal Revenue Code, the lower Court held 
in effect that appellant should pay $1200 of appellee’s Fed¬ 
eral income tax amounting to $2273.57 and she the other 
$1073.57, stating that this would “accomplish * * * the * * * 
results of approximately dividing equally between the 
parties • • • the tax burden”. 

As applied to appellant, Congress recognized that rising 
tax rates would absorb substantially his entire income if 
he was required to pay the tax on the alimony payments. 
It therefore decreed that alimony payments be treated as 
income to appellee and relieved appellant of any tax burden 
incident thereto. It changed the privileged status which 
appellee had theretofore enjoyed and subjected her to pay¬ 
ment of the full amount of the tax due. The lower Court 
had no power therefore to nullify the benefits accruing to 
appellant under this remedial legislation. Consequently, 
it could not legallv enter an order which direetlv or indi- 
reetly compelled him to pay appellee’s taxes or any part 
thereof. Even assuming the correctness of the lower Court’s 
mathematical calculation, it is without dispute that the 
order of June 4, 1943 contravenes the above section of the 
1942 Internal Revenue Code. Hence, it is void. 

It is obvious from a consideration of the opinion above 
that the basis of the lower Court’s ruling is the same as 
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alleged in appellee’s petition and motion, namely, that she 
is entitled to an increase in the alimony in order to he 
relieved of the burden of paving; federal income taxes on 
the alimony allowance. Tn the order of June 4, 1943, as 
presented to the lower Court for signing; after the filing 
of the above memorandum opinion, it is stated that ap¬ 
pellee’s motion is granted “for the reasons assigned in the 
memorandum filed herein on May 13, 1943.” However, 
before actually signing the order, the Court attempted to 
fortify its decision by inserting in longhand in the order as 
a further basis for its ruling the statement “and other rea¬ 
sons affecting the needs of said plaintiff and minor ehil- 
dren”. 

There is no factual basis for this alleged finding by the 
lower Court. Appellee did not allege any reasons affecting 
either her needs or the needs of the minor children in sup¬ 
port of her application for an increase in the alimony 
allowance other than the fact that she was required to pay 
federal income taxes. No such issue was presented by the 
pleadings in the case. No testimony in respect of any such 
contention was offered, and no hearing was had in the lower 
Couid upon any such matters. The paternity for this state¬ 
ment rests solely with the lower Court. It is predicated 
upon nothing. Being based upon nothing, obviously it 
cannot serve as a proper basis for the granting of the 
order. 

Insofar as the record is concerned, the situation of the 
parties and the needs of appellee and the two infant chil¬ 
dren are the same todav as thev were when the original 
allowance was made on March 19, 1940. The power to 
modifv the alimonv allowance does not include the right 
to alter the award upon the state of facts existing when 
the original order was entered or to review the prior action 
of the Court in entering the same. The parties have had 
their dav in Court; and it was never intended that a Court, 
should sit in review of its own judgments, or that the same 
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judge, or as in this case, a new judge sitting in the same 
Court, after the elapse of an indefinite time, would have 
the power to reverse, alter or modify a judgment for ali¬ 
mony upon the facts existing at the time the judgment was 
entered. 17 Am. Jur., Divorce and Separation, Sec. 651, 
and cases in Note 10. 

Where an alimony award is made after consideration of 
all facts, it is conclusive and should not he disturbed, unless 
enforcement thereof will be attended by a positive wrong 
or injustice under changed conditions. The alimony award 
was entered into with a view to reasonable and ordinary 
changes that may likely occur in the relation of the parties. 
Metzger vs. Metzger , 278 N.W. 187. 

Moreover, the statute as to modification does not author¬ 
ize the Court to set aside a decree rendered at a prior term 
and render another in lieu thereof, but only to change or 
modify the terms of a former decree in accordance with 
after arising circumstances of the parties. Williams vs. 
Wiliams, 90 So. 330, 127 Miss. 627; Sistare vs. Sistare, 218 
U. S. 1, 54 L. Ed. 905: Phillipi vs. Phillippi , 87 S. W. 529,113 
Mo. App. 55. 

In Molema vs. Molema. 283 P 956, 103 Calif. App. 79, the 
Court said: 

“The rule is uniform that the order or judgment, sol¬ 
emnly entered after hearing, cannot be annuled, either 
expressly or by indirection, except on legal grounds. 

Even where the power to modify alimony allowances 
exists under a statute, the rule is that such allowances are 
final as to all applications upon substantially the original 
state of facts. Alexander v. Alexander , supra: Ex Parte 
Allen 128 So. 801 (Ala.); Meissner v. Meissner , 11 Ohio CC 
1, 5 Ohio CD 305; Cariens v. Cariens. 50 W. Va. 113, 40 
S.E. 335. 
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Then too, the familiar principle that determines the 
estoppel of judgments is applicable to a decree for perma¬ 
nent alimony. Accordingly a judgment for alimony is res 
judicata as to all conditions of facts existing at the time of 
its rendition. 27 O.J.S., Divorce and Separation, Sec. 
251(2); Bates v. Sortie , 245 D.S. 520, 62 L. Ed. 444; Brown 
v. Brown. 74 App. D. C. 309; 122 F(2d) 219. 

From a consideration of the foregoing, it becomes mani¬ 
fest that the lower Court should have held that appellee 
had failed to allege and prove any substantial change in 
her condition and circumstances intervening since the entrv 
of the order of March 19, 1940, which required or justified 
an increase of alimony. Since the order of June 4, 1943, 
was not entered on any legal ground, it has no force and 
effect. 

II. 

Statutory Grounds for Modification Requires Exercise of 
Sound Discretion of Trial Court. 

The rule has long obtained in this jurisdiction that the 
matter of allowance of alimony is within the sound discre¬ 
tion of the trial Court, and that this Court will rarely 
undertake to substitute its judgment on such a question; 
or, stated otherwise, that there must be a manifest abuse 
of discretion to justify interference with either an allow¬ 
ance or a reduction in alimony award. Tolw.au v. Tohnan, 
1 App. D.C. 229; Shaw v. Shaw, 2 App. D.C. 204; Lesh v. 
Lesh, 21 App. D.C. 475; Seed v. Seed, 52 App. D. 0. 35, 
280 F. 1009; Lachowicz v Lachowicz. 60 App. D.C. 373, 
55 P\(2d) 535; Garrett v. Garrett, 61 App. D.C. 309, 62 
F.(2d) 471; Jackson v. Jackson. 62 App. D.C. 346, 68 F.(2d) 
393; Pedersen v. Pedersen. 71 App. D.C. 26, 107 F.(2d) 
227. 

In Pedersen v. Pedersen, supra, however, this Court re¬ 
fers to its former decision in Tohnan v. Tohnan, supra, 
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which clearly recognizes the distinction between the dis¬ 
cretion to deny any award, and that as to the amount of 
the award. Again recognizing the distinction between the 
two, this Court further said: 

“The discretion of the court as to the amount of sup¬ 
port and the methods by which it is to be provided is 
broad, and one, as stated previously, with which we 
would not likely interfere. As to the necessity for an 
order, the discretion is more limited * * (Italics 
supplied). 

An application for increase of alimony should be sub¬ 
jected to a thorough examination. 17 Am. Jur., Divorce 
and Separation, sec. 651. The power of the court to modi- 
fv an existing alimony allowance should be exercised onlv 
for the most cogent reasons. Got th elf v Gotthelf , 38 Ariz. 
369; 300 P. 186. The Court should be very slow under any 
circumstances to alter or revise its former decree award¬ 
ing alimony. 27 O.J.S., Divorce and Separation, Sec. 237: 
Neuhevgen v. Nenhengen, 18 P(2d) 454, 92 Colo. 555; 
Clarizio v. Castigliano, 277 N.W. 262, 201 Minn. 590; Hand- 
saker v. Hand saker , 272 N.W. 609, 223 Iowa, 462. 

To increase an alimony award there must be both the 
necessity for the increase on behalf of the wife and the 
ability of the husband to pay such increase. Pedersen v. 
Pedersen, supra; Tolman v. Tolman, supra; McLeod v. 
McLeod , 23 A. (2d) 545, 131 N.J. Eq. 44; Cohen v. Cohen, 
197 A. 564 (Md.); Donovan v. Donovan . 300 N.W. 656, 231 
Iowa 14: Ortrnan v. Ortman, 203 Ala. 167, 82 So. 417: Sharp 
v. Sharp , 230 Ala. 539, 161 So. 709. 

In Pedersen v. Pedersen, supra, this Court, after stating 
that a wife was entitled, of course, not merely to subsis¬ 
tence, but to maintenance in the manner which the station 
of the parties makes appropriate, then stated as follows: 

“The amount is determined according to two factors: 
(1) the needs of the wife; (2) the financial ability of 
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the husband, Sehouler, Marriage, Divorce, Separation 
and Domestic Relations, 6th Edition, 1921, secs. 1770, 
1771; 19 O.J. secs. 517, 518, 653; Herrett v. Herrett, 
60 Wash. 607, 111 P. 867; Tolman v. Tolman, 1 App. 
D. C. 299.” (Italics supplied). 

As we have already observed, the condition and situation 
of appellee (except as to taxes) and the two infant children, 
were the same on March 25, 1943, as they were on March 
19, 1940 when the original order was entered herein. In 
the original order of March 19, 1940, the two infant chil¬ 
dren were committed to the care and custody of appellee. 
The infant, daughter, Jean Russell, was then afflicted with 
the same condition with which she presently suffers. More¬ 
over, she had been placed in the Woods School at Lang- 
horn, Pennsylvania, a school especially equipped for men¬ 
tally retarded children, at a basic tuition of $200.00 per 
month. She was placed there by and with the consent of 
both appellant and appellee, and with the understanding 
that the cost at the school would be borne equally between 
them. At the time of the entry of the original decree on 
March 19, 1940, appellant had already executed an irre¬ 
vocable trust in respect to policies of life insurance on his 
life aggregating $50,000, in which appellee and the infant 
children are the designated beneficiaries. Monthly prem¬ 
iums on the aforesaid policies amounted to $115.30, which 
of course was taken into consideration when appellee con¬ 
sented to the order and the same was approved by the 
Court. 

Now in contrast to the situation which obtained in respect 
to the appellee and the infant children, many changes had 
occurred in the condition and circumstances of appellant. 
Subsequent to the original order, appellant had remarried. 
Bv reason of the fact that his brother had gone into the 
Army, he was required to contribute substantial amounts 
for the maintenance and support of his own mother. Then 
too, he was required to contribute substantial amounts each 
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month for the maintenance and support of his mother- 
in-law. 

Appellant had acquired two residential properties at a 
cost of $8,500. one of which he lived in; and he was re¬ 
quired to make interest and amortization payments in con¬ 
nection with the deferred purchase price thereof. Under 
the joint wills executed by appellant and his present wife, 
the two residential properties were devised to the infant 
children, in the event that appellant’s second wife should 
die without leaving issue her surviving. Also, under the 
joint wills of appellant and his present wife, the latter 
had completely divested herself of any right, title and 
interest in the New York farm which appellant had ac¬ 
quired in 1035 at a cost of approximately $18,000, and the 
same was devised to the infant son John. 

Appellant had voluntarily taken out a $10,000 life insur¬ 
ance policy on his life in which his infant son John was the 
designated beneficiarv; and he was likewise voluntarilv 
contributing one-half of the cost of the summer camp for 
his sou John, amounting to $150 per year. Appellant had 
been required to pay the sum of $2,500 on October 8, 1941, 
in settlement of a deficiency judgment asserted against 
him and appellee in connection with the purchase by her 
of premises 2931 Foxhall Road, Northwest, which had been 
foreclosed on. 

Appellant, while enjoying an increase in income, had 
been using the greater portion thereof during the inter¬ 
vening period in reducing the encumbrances on the afore¬ 
said residential homes and farm which will ultimately enure 
to the benefit of the infant children of the parties. 

Appellant continuously during the years commencing 
with the year 1940 has been subjected to increased Fed¬ 
eral income taxes, during all of which time appellee had 
enjoyed the privileged status of receiving alimony pay¬ 
ments without paying any taxes thereon. 
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The changes in appellant's circumstances as brought 
about by the changing “tax picture’’ are deemed worthy 
of detailed consideration. Appellee’s contention that the 
provision of the 1942 Internal Revenue Code permitting 
appellant a deduction of the alimony allowance of $900 per 
month, will result in “a savings of taxes * * * of at least 
$2,000” to appellant is utterly without merit. It only 
requires a cursory examination of the various Revenue 
Acts from 1940 through 1943 to conclusively demonstrate 
that appellant, as above noted, has not only been required 
to pay increased taxes, but in 1942 was required to pay 
taxes far in excess of that paid in 1940 when the original 
decree was entered. 

The record is silent as to appellant’s income in 1940 
when the original decree was entered. Since appellee al¬ 
leges it to be $20,000 per year in her petition filed in March 
25, 1943, let us assume it amounted to that in 1939, the 
year preceding the entry of the original decree. For that 
year and all succeeding years appellant was entitled to an 
earned income credit of $1400, (Sec. 23(a)(3) (4). 2(5 U.S.C.). 
Under the Revenue Act of 1939, appellant was entitled to 
a personal exemption of $2500 (Sec. 25(a)(1), 26 U.S.C.); 
a credit for two dependents of $800 (Sec. 25(b)(2), 26 
U.S.O.); the normal tax was \ c /< (Sec. 11, 26 T T .S.(\): and 
the surtax was $780 upon surtax net income of $16,000 plus 
11 °/ ( of the excess over $16,000 and not in excess of $18,000. 
(Sec. 12, 26 U.S.C.). The taxes paid by appellant would 


be computed as 

follows: 



Total Income 

$20,000 

Normal tax 


Less: personal 


(474 of 2) 

$ 612.00 

exemption 

$2,500 

Surtax on 1 

857.00 

Less: credit for 



--- 

Dependents 

800 3,300 

Total tax 

$1,469.00 

1 Balance (surtax 



net income) 

$16,700 



Less: Earned 




Income credit 

$1,400 



2. Balance subject 




normal tax 

$15,300 







22 


For the year 1940, we will assume his income to be 
$20,000 also. Under the Revenue Act of 1940 appellant was 
entitled to a personal exemption of $800 (Sec. 6(a)); the 
credit for two dependents was the same as 1939 ($800); 
the normal tax was still 4% ; the surtax was $1460 plus 
21% of surtax net income in excess of $18,000 but not in 
excess of $20,000 (Sec. 2); and there was a defense tax of 


10% (Sec. 101(d). 

The tax 

paid by appellant 

would be 

computed as follows 




Total Income 


$20,000 

Normal tax (4# of 2) 

$ 680.00 

Less: personal 



Surtax on 1 

$1,544.00 

exemption 

Less: credit for 

$ 800 


3. Total 

$2,224.00 

dependents 

800 

1,000 

Defense tax 
(10# of 3) 

222.40 




1. Balance (surtax 
net income) 

Less: Earned 


$16,750 

Total tax 

$2,446.40 

income credit 

$1400 

1,400 



2. Balance subject 





to normal tax 


$17,000 




Again, the record is silent as to appellant’s income for 
the year 1941. Let us assume however his salary and 
bonus was the same as for the year 1942, or $28,000. Under 
the Revenue Act of 1941, appellant (having remarried) 
was entitled to a personal exemption of $1,500 (Sec. Ill 
(a)): the credit for dependents was the same as 1939 
($800); the normal tax was still 4% ; the surtax on net 
income over $22,000 but not over $26,000 was $5,320 plus 
445# of the excess over $22,000 (Sec. 101); and the defense 
tax was abolished. The tax paid by appellant would be 


computed as follows: 


Total Income 

Less: personal 
exemption 

Less: credit for 
dependents 

$1500 

$800 

$28,000 

Normal tax (4# of 2) 
Surtax on 1 

$ 972.00 
$6,948.00 

$2,300 

Total Tax 

$7,920.00 

1. Balance (surtax 
net income) 

Less: Earned 
income credit 


$25,700 

$ 1,400 



2. Balance subject 
to normal tax 


$24,300 
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In 1942 appellant had received a salary of $25,000; a 
bonus of $3,000; and received income from his farm of 
$750, or a total of $28,750. Under the Revenue Act of 
1942, appellant was entitled to a personal exemption of only 
$1200, as contrasted with $1500 theretofore allowed (Sec. 
131(a)(1); he was entitled to deduct alimony payments 
(Sec. 23(u), 26 U.S.C.), but not credit for dependents (Sec. 
25) (reduced from $400 each to $350, Sec. 131(b)); the 
normal tax was increased from 4% to 6% (Sec. 102); and 
the surtax on net income over $16,000 but not over $18,000 
was $4,180 plus 43% of excess over $16,000 (Sec. 103). The 
tax paid by appellant would be computed as follows: 


Total Income $28,750 

Less: Alimony 
deduction $10,800 

Less: Personal 

exemption $ 1,200 $12,000 


1. Balance (surtax 
net income) $18,400 

Less: Earned 

Income Credit $ 1,400 


2. Balance subject 
to normal tax $15,350 


Assume further that appellant’s income for the year 1943 
was the same as for the year 1942, or $28,750. Under the 
Current Tax Payment Act of 1943, there is no change in the 
normal tax or surtax or the personal exemption. However, 
a victory tax of 5% is imposed (Sec. 450, 26 U. S. C.)> 
less a specific exemption of $624 (Sec. 452, 26 U. S. O.). 


Normal tax (G'/< of 2) $ 921.00 

Surtax on 1 $4,502.50 


Total Tax $5,423.50 
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The tax paid by appellant would be computed as follows: 

Income Tax Victory Tax 


Total Income $28,750.00 Victory tax income $17,950.00 

Less: alimony Less: specific ex. 624.00 

deduction $10,800 - 

Less: personal 3. Income subject to 

exemption 1,200 12,000.00 victory tax $17,326.00 


1. Balance surtax Victory tax (5 V< of 3) $ 866.30 

net income $16,750.00 Total Estimated 

Less: Earned income tax .$ 5,423.50 

Income Credit 1,400.00 - 

- Total Estimated income 

2. Balance subject and victory tax ... $ 6,289.80 

to normal tax $15,350.00 


Normal tax 

(O'-; of 2) $ 821.00 

Sui tax on 1 $ 4,502.50 

TOTAL $ 5,423.50 

It is unnecessary for our purpose to take into considera¬ 
tion the forgiveness feature of the Current Tax Payment 
Act of 1943. This is a temporary measure only affecting 
the tax for one year. It enures to the benefit of both ap¬ 
pellant and appellee alike. Thus from a consideration of 
the above, and without taking into account any deduction 
other than for alimony where applicable, appellant’s Fed¬ 
eral income tax for 1939 was $1,469; for 1940 it was 
$2,446.40; for 1941 it was $7,920; for 1942 it was $5,425.50; 
and for 1943 it was $6,289.80. Instead of there being a sav¬ 
ings to appellant of $2,000 as contended by appellee, we find 
that appellant by reason of increase in income and increase 
in Federal taxes, even where permitted to deduct alimony 
payments, is paying over four times as much in taxes as he 
did in 1939 which was the experience he had at the time he 
consented to the order of March 19, 1940; and he is paying 
approximately two and a half times as much in taxes as he 
paid for the year 1940. 

Standing alone, the fact that appellant had remarried 
might not be a ground for denial of an increase or a reduc¬ 
tion in alimony. However, the fact that the husband has re- 
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married or oven wishes to remarry has beer, taken into 
<"onsid or at ion, alona with other circumstances. as a ground 
fnv reducing or suspending the alimonv. Buchminister v. 
Bnrh minister. 38 Vt. 248: Aldrich v. Aldrich. 131 N. W. 542, 
166 Mich. 248: Warren v. TWzrrew, 114 Minn. 389: Newton 
v. Newton. 145 Wise. 261: Brown v. Brown. 72 P 86. 31 
Wash. 397: Boniface v. Boniface. 17 R. W. (2d) 897 (Ark.): 
Lamb am- v. Lamhorn. 251 P 943. 80 Calif. App. 494: 
Aldrich v. Aldrich. 206 N. W. -482. 232 Mioh. 695: Dietrich v. 
Dietrich. 134 A. 338: 99 J. Fo. In r>rincir>le. the same is 
true in resneet to appellant’s other new obligation. 

Tn consideration for the husband, in the allowance of 
alimony or increasing the allowance of alimonv, the decree 
should not “cripple” him by compelling the sacrifice of 
his property. Unless the order of June 4,1943 be reversed, 
Ihis is what will occur here, to the ultimate detriment of the 
infant children. The husband’s ability to pay and the wife’s 
ability to collect should alike be taken into account and duly 
adjudged. Pederson v. Pederson, supra; Ortman v Ort- 
man. 203 Ala. 167. 82 So. 417; Sharp v. Sharp, 230 Ala. 539, 
161 So. 709. 

Tn this jurisdiction and in many others the practice has 
grown up of awarding the successful wife in a divorce suit 
approximately one-third of the husband’s earnings. This 
Court has recognized the application of the so-called one- 
third rule in several cases. Tn Garrett v. Garrett, 61 App. 
T). C. 309, 62 F. (2d) 471. the wife was allowed alimony in 
the sum of $130 per month from her husband’s salary of 
$10,660. This court said further, “that however equitable 
an apportionment that may usually he, the amount to be al¬ 
lowed in each case is to he fixed in view of the circumstance 
of each case. }f Tn Jaffe v. Jaffe, 74 App. T).C. 394. 124 F. 
(2d) 233. this Court approved an alimony allowance for the 
wife’s and her two infant children’s maintenance and sup¬ 
port of $3,900 per year where the husband’s salarv was 
$ 12 , 000 . 
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In O’Neil v. O’Neil, 57 App. D. C. 155, 18 F. (2d) 805, 
this (’curt approved an alimony allowance of $150 per 
month where the husband’s income was $6,000 per year and 
the wife’s income was $1,000 per year, saying in part: 

“* # * it is clear that there was no abuse of discretion 
in fixing the amounts. These parties had lived together 
as husband and wife for many years and the separa¬ 
tion was caused bj’ the dereliction of the husband. In 
such circumstances, the a-ward as alimony of less than 
one-third of the husband’s income certainly may not be 
said to be excessive.” (Italics supplied.) 

Apparently, none of the changes in appellant’s condition 
were taken into consideration by the lower Court. He "was 
simply of the opinion that inasmuch as appellee now has to 
pay Federal income taxes, the taxes should be borne sub¬ 
stantially equally by the parties, and this irrespective of 
appellant’s changed condition as to his ability to pay. The 
statute authorizing modification of an alimony decree, con¬ 
templates something more than the ex parte approach ob¬ 
viously indulged in by the lower Court. Since there w’as an 
utter failure by the lower Court to exercise its discretion, 
appellant has been deprived of substantial rights both in 
respect to the necessity for an increase and the amount 
thereof. 

In Pedersen v. Pedersen , supra, this Court said: 


“While our statute invests the court with discretion 
as to awarding alimony pendente lite, it is not an 
arbitrary, but a judicial discretion.” (Italics supplied.) 

In Langnes v. Green, 282 IT. S. 531, 75 L. Ed. 520, the 
Court said: 

“The term ‘discretion’ denotes the absence of a hard 
and fast rule. The Styria v. Morgan, 186 U. S. 1, 9: 46 
L. Ed. 1027. When invoked as a guide to judicial ac¬ 
tion it means a sound discretion, that is to say, a dis- 
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cretion exercised not arbitrarily or wilfully, but with 
regard to what is right and equitable under the cir¬ 
cumstances and the law, and directed by the reason 
and conscience of the judge to a just result.” (Italics 
supplied.) 

In Davis v. Davis, 68 App. D. C. 240, 96 F. (2d) 512, 
reversed on other grounds in 305 U. S. 32, 83 L. Ed. 26, this 
Court in holding that the failure of the lower Court to con¬ 
sider the marriage of a daughter of the husband as a ground 
for a reduction in a prior alimony award, said in part as 
follows: 

“• * • the omission of the court to consider the matter 
presented by appellant in support of his petition con¬ 
stituted failure to exercise its discretion (Mattox v. 
United States, 146 U. S. 140, 147, 151, 13 S. Ct. 50, 36 
L. Ed. 917), thus unfairly depriving him of his rights 
under the circumstances (Pettegrew v. Pettegrew, 128 
Neb. 783, 788, 260 N. W. 287, 289; Langnes v. Green, 282 
U. S. 531, 541, 51 S. Ct. 243, 247, 75 L. Ed. 520); and 
requires that the cause be remanded ‘for further pro¬ 
ceedings from the point where the error was com¬ 
mitted.’ Taft, J., in Felton v. Spiro, 6 Cir., 78 F. 576, 
581, 583.” (Italics supplied.) 

Bearing in mind the rule as to limited discretion of the 
lower Court in respect to the necessity for an increase of 
alimony as announced by the Court in the Pedersen case, it 
would seem clear that there was an abuse of discretion. 
The lower Court could not enter an order in derogation of 
the above sections of the 1942 Internal Revenue Code. The 
order of June 4, 1943 was arbitrarily arrived at therefore 
since it is not predicated on any other needs of appellee or 
the infant children. Even if the power existed in the lower 
Court to grant an increase on the asserted grounds, never¬ 
theless there would still seem to be a clear abuse of discre¬ 
tion as to the necessity of the order in the first instance, and 
the amount of increase granted. 

Appellant is now required to pay $1,100 per month out 
of his basic monthly salary of approximately $2,083.33, or 
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more than 50% of his regular earnings. Even if it be as¬ 
sumed that appellee will receive a bonus of comparable 
amount to that received in 1942, still he would be paying as 
alimony approximately 40% of his total earnings. Under 
all the circumstances of the case, the amount is excessive. 

The purpose of alimony is not to punish the husband. It 
is not a judgment in the nature of a penalty or for damages. 
Hence, there is no merit to the contention so strongly urged 
by appellee in the lower Curt, and we assume will be reiter¬ 
ated here, that the reason for the large alimony allowance 
here, which is unprecedented in the District of Columbia, and 
as well a reason for the increase is the fact alleged by appel¬ 
lee that the home of the parties was broken up by reason of 
appellant’s infatuation with another woman, whom he has 
since married. If such argument is followed to its logical 
conclusion, then to the extent that the original order herein 
or the order appealed from is based on any such a conten¬ 
tion it is null and void. 

In Alexander v. Alexander. supra, this Court said: 

“Alimony has been defined to be ‘the allowance which 
a husband by order of court pays to his wife, living 
separate from him , for her maintenance'. Bishop on 
Marriage and Divorce, Sec. 549 * # V’ 

In Lyham v. Hufty, 44 App. D. C. 589, this Court said: 

“* * * A decree ordering the payment of a periodical 
allowance of alimony * * * springs from the duty im¬ 
posed upon the husband of * * * supporting his wife, 
# * *. A decree for the future payment of alimony, 
either periodically or by single payment, is not a judg¬ 
ment in the nature of a penalty or for damages, * * * 
but rather an order made within the sound discretion 
of the court, and until complied with is subject to 
modification by the court, either by increasing or dimi¬ 
nishing the amount, or even by vacating the order.” 
(Italics supplied.) 
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The allegations made by appellee in the compliant filed 
in the maintenance suit, Equity No. 61338, in the lower 
Court, (App. 39-46) are all denied in the sworn answer of 
appellant. (App. 46-48). Significantly, the maintenance 
suit was only filed because appellee wanted to have an in¬ 
crease in the payments of $900 per month which appellant 
was voluntarily paying. The Court refused her an increase. 
The complaint itself was dismissed on March 19. 1940. 
(App. 48). There has been no adjudication of the charges 
asserted by appellee. They are nothing more than self- 
serving declarations. No such charges were involved in the 
divorce proceedings out of which this appeal arises, for 
appellee was granted a divorce upon the grounds of volun¬ 
tary separation for five years. (App 2). 

The expressions “guilty husband” and “innocent wife” 
are mere descriptive expressions used to designate the party 
obtaining the decree. As correctly stated in O’Neil v. 
O’Neal . 11 A. (2d) 128,18 N. J. Misc. 82: 

“These words are not used with any intent that our 
courts do punish or that our courts have any right to 
punish a husband because a decree of divorce * * # is 
in his wife’s favor.” 

The primary signification of the word alimony, as we 
have seen, is that of provision for the support of the wife 
and infant children. She is entitled to such sums of money 
for her maintenance and support as the husband can reason¬ 
ably pay under the circumstances of the case. Always it is 
the circumstances of the case that is controlling. Here, we 
submit that the overall picture as presented by the record 
manifests no intention on behalf of appellant to evade the 
obligation imposed upon him by his marital contract and 
the decree of this Court by incurring new ones. 

He has always paid and is now paying a fair, just and 
reasonable amount for the maintenance and support of ap¬ 
pellee and the two infant children. His magnanimity would 
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seem to be largely responsible for his present plight. He 
should not be compelled to increase the alimony allowance 
when the facts of the case do not warrant it so that appellee 
may live in luxury. Appellant is and has always tried to make 
adequate provision for the infant children. Appellee how¬ 
ever, by her own record stands condemned in this respect. 
Although she has been paid approximately $100,000 by ap¬ 
pellant since the separation of the parties, by her own ad¬ 
mission, she has not saved a single penny. 

Ill 

Even Though Court Had Continuing Jurisdiction Over the 
Prior Decree, It Had No Correlative Power to Modify 
the Form of the Allowance of Alimony. 

In the original order of March 19, 1940, the alimony al¬ 
lowance of $900 per month was for the support of the wife 
and the two infant children of the parties. (App. 2). In 
the order of June 4,1943, it was first adjudged that the mo¬ 
tion of appellee “for an increase of alimony herein be * # * 
granted to the extent of One Hundred ($100.00) per month”; 
and the Court then proceeded to modify the order of March 
19,1940 by allowing appellee the sum of $900 per month for 
her separate maintenance and support; by granting appel¬ 
lee $75.00 per month towards the support, maintenance and 
education of the infant son John P. Russell; and by granting 
appellee the additional sum of $125.00 per month towards 
the education, maintenance and support of the infant 
daughter, Jean Russell, so long as she is attending a school 
or other institution. (App. 37). 

In Miller v. Miller, 74 App. D. C. 216,122 F. (2d) 209, this 
Court, in construing the provisions of a Nevada decree 
wherein the husband was order to pay to the wife $150 per 
month “for her support, and for the support and education 
of the minor children”, said in part as follows: 



31 


“The Nevada decree prescribed a single allowance for 
the support of appellee and the children. Such an al¬ 
lowance is treated as alimony payable to the wife. It 
is not to be construed as an award of $50 to her and $50 
to each child.’’ 

Judged by the above rule, the allowance of $900 per 
month to appellee in the order of March 19, 1940, is to be 
treated as alimony payable to the wife. The question pre¬ 
sented however is first, assuming that the Court had con¬ 
tinuing jurisdiction over the prior alimony allowance, did 
it have the correlative power to change the form of that al¬ 
lowance, under the circumstances of the case; and secondly, 
has appellant been prejudiced thereby? 

The most significant change in the form of the alimony 
allowance is that whereas in the order of March 19, 1940, 
the alimony allowance of $900 is for the maintenance and 
support of appellee and the infant children, in the order of 
June 4, 1943 the alimony allowance of $900 is for the sepa¬ 
rate maintenance and support of appellee. That this change 
in the form of the alimony allowance is highly prejudicial 
to the appellant admits of no dispute. In the first place, the 
prior allowance of $900 per month was consented to by ap¬ 
pellant and approved by the Court only after taking into 
consideration the fact that the two infant children were 
being committed to the care and custody of appellee which 
obviously entitled her to a greater allowance than she 
would have been entitled to otherwise, particularly, in view 
of the afflicted condition of the infant daughter, Jean. 

Under the order of March 19, 1940 had one of the two 
infant children attained majority, died, become financially 
independent or self-supporting, married, or otherwise 
emancipated from the care and custody of appellee, then 
for any of these reasons, appellant would have become en¬ 
titled to apply for a reduction in the alimony allowance. 
The present order denies appellant such right. 
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In Jours v. Jours, 63 App. D. C. 373, 72 F. (2) 829, this 
Court held that in this jurisdiction infants, whether male or 
female, attain their majority at the age of 21 years; and that 
a divorce decree requiring the father to support his daughter 
during her minority required support until the daughter 
became 21 years of age. 

In Eliasson v. Eliasson, 68 App. D.C. 391, 98 F. (2d) 263, 
this Court recognized that a reduction in the number of 
minor children committed to the care of the wife from five 
to two was a proper change in circumstances justifving 
reduction in the alimony award. 

In Davis v. Davis, Supra, this Court said in part as 
follows: 

“That the marriage of a daughter may constitute a 
good and sufficient reason for modification of a previous 
order for support and maintenance is well settled. It 
has been held that the marriage of a minor daughter, 
creating relationships inconsistent with parental con¬ 
trol, emancipates her from the custody, care and con¬ 
trol of her parents; that an emancipation works as 
complete a severance of the legal filial relationship as 
if the child had reached majority, thus relieving the 
parent of all legal obligation for support (Perkins v. 
\Vesteoat, 3 Colo. App. 338, 33 P. 139), * # # . Tt is not 
necessary for us to consider these questions on their 
merits, but it is obvious that such a change in circum¬ 
stances, with the possibility of such far-reaching effects, 
is one eminently proper for consideration in disposing 
of appellant’s petition.” (Italics supplied.) 

Moreover, for the resasons already presented, the Court 
had no power or authority to review the judgment of March 
19, 1940 as to any conditions or facts existing at the time of 
the entry thereof. Having already determined that appellee 
and the two infant children collectively were only entitled to 
a total allowance of $900 per month for their maintenance 
and support out of a total authorized allowance of $1,000 
per month, certainly another judge in the same Court could 
not redetermine this issue and hold that the wife was entitled 
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to an allowance of $900 per month for her sole support and 
maintenance out of a total authorized allowance of $1100 
per month. The additional $100 per month which appellant 
agreed to pay appellee in the order of March 19, 1940. so 
long as the infant daughter attends any educational institu¬ 
tion, has been so modified that the appellant is now required 
to pay $125 per month toward the education, maintenance 
and support of the said infant daughter so long as she is at¬ 
tending school or any other institution. 

In the proceedings in the lower Court appellee did not ask 
for any change in the form of the prior allowance. There¬ 
fore this issue was not properly before the Court. Nowhere 
was it involved until it was placed in the order of June 4, 
1943. The changes in the form, namely, the recital that 
$75 per month be paid for the support, maintenance and 
education of the infant son and the additional $25 allowed 
towards the education, maintenance and support of the in¬ 
fant daughter, is prejudicial to the appellant for the reason 
that these additional payments are not deductible by him 
for federal income tax purposes. Also they are not in¬ 
cludible in the income which is taxable to appellee (Sec. 
22 (k), 26 U. S. C.). The operative effect of the change in 
these allowances is that appellee gets an additional $100 pet- 
month which is net unto her and not subject to any taxa¬ 
tion. Appellant has to pay $100 per month more than lie 
was formerly required to pay but cannot even claim a deduc¬ 
tion therefor for federal income tax purposes. 

That this absurd result was never intended by the trial 
Court at the time of the rendition of his memorandum opin¬ 
ion is quit apparent. In his opinion he says that he is at¬ 
tempting to substantially divide equally between the parties 
the present and prospective tax burden incident to the ali¬ 
mony allowance. Such however is not the case. The order 
therefore is contrary to the Court’s ruling in the matter. Us¬ 
ing appellant’s actual income for the year 1942 as his income 
for the year 1943, and taking into consideration the actual 



34 


deductions that the record shown he would be entitled 
to under the applicable law, appellant, had the additional 
$100 alimony allowance been included in the sum payable 
for the maintenance and support of appellee and the two 
childen, as it rightfully should have been, if allowable at all, 
would have paid an actual tax as follows: 


Income Tax Victory/ Tax 

Total Income $28,750.00 Victory tax income $13,810.00 

Less: Alimony Less: specific exemption $ 624.00 

deduction $12,000 - 

Interest $420 3. Income subject to 

Real estate victory tax $13,186.00 

taxes $720 Victory tax (5 c /c of 3) $ 659.30 

D. C. income Total Estimated 

tax $300 income tax ... .. $ 3,552.20 

Allowable - 

business Total Estimated income 

deductions $1,500 14,940.00 and victory tax $ 4,211.50 


$13,810.00 

Less: Personal 

exemption . $ 1,200.00 


1. Balance (surtax net 

income) . $12,610.00 

Less: Earned income 

credit . $ 1,400.00 


2. Balance subject to 

normal tax .. $11,210.00 

Normal tax (6% of 2) $ 672.60 

Surtax on 1 ..... $ 2,879.60 


Total 


$ 3,552.20 
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Under the present wording of the order of June 4. 1943, 
however, he would have paid an actual tax as follows: 


Income Tax Victory Tax 

Total Income $28,750.00 Victory tax income $15,010.00 

Less: Alimony Less: Specific exemption $ 624.00 

deduction .... $10,800 - 

Interest $420 3. Income subject to 

Real estate victory tax $14,386.00 

taxes $720 Victory tax (5% of 3) $ 719.30 

D. C. income Total Estimated income 

tax $300 tax . $ 4,056.20 

Allowable - 

business Total Estimated income 

deductions $1,500 13,740.00 and victory tax $ 4,775.50 

$15,010.00 

Less: Personal 

exemption ..... $ 1,200.00 

1. Balance (surtax 

net income) $13,810.00 

Less: Earned income 

credit . $ 1,400.00 

2. Balance subject to 

normal tax $12,410.00 

Normal tax (6% or 2) $ 744:60 

Surtax on 1 .. $ 3,311.60 

Total .. $ 4,056.20 

By reason of the arbitrary and capricious action of the 


trial Court, therefore, Appellant is presently prejudiced by 
the change in the form of the allowance to the infant chil¬ 
dren to the extent of $564 per year, and this sum of course 
will probably be increased by reason of prospective changes 
in the income tax law's which appear to be inevitable. 


Court Could Not Base Order of Modification on Domestic 
Relations Commissioner’s Report and Objections Filed 
Thereto. 

The order of June 4, 1943 recites on its face that this 
cause came on to be further heard before the trial Court 
upon, among other things, “the report of the Domestic 
Relations Commissioner filed herein on April 22, 1943; the 
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objections of the plaintiff, Helen P. Russell to the said re¬ 
port of the Domestic Relations Commissioner,” and that 
“upon consideration thereof” it is adjudged and ordered 
that the motion of appellee for an increase of alimony be 
granted. 

Rule 9(h) of the local Civil Rules of the District Court 
provides as follows: 

“(1) Commissioner to Investigate and Report. The 
assistant clerk of court, designated as Domestic Rela¬ 
tions Commissioner, shall assist the court in matters in¬ 
volving custody of a child or maintenance for a wife or 
child. He shall investigate the facts in each case, file 
a report thereof, including his recommendations, and 
serve each party with a copy. 

“(2) Report; Objections to. Within five days after 
service of a copy of the report a party may file specific 
objections thereto, in which event the court upon a 
hearing will disregard such parts as are objected to. 
If no objection is filed the full report may be considered 
by the court. 

“(3) Application for Relief; Notice of to Commis¬ 
sioner; Failure to Report , Effect of. The party ap¬ 
plying for temporary relief or modification of an order 
for custody or maintenance shall notify the Commis¬ 
sioner in writing of the application. If within ten days 
thereafter the Commissioner has not filed his report 
and the court deems immediate action necessary, it may 
hear and determine the matter without awaiting the 
report.” 

The application of appellee for a modification of the ori¬ 
ginal order was therefore properly referred to the Domestic 
Relations Commissioner. The Domestic Relations Commis¬ 
sioner investigated the facts in the case, and filed a report 
recommending that the motion for an increase be denied. 
(App. 28-31.) Thereupon, appellee filed objections to the 
report. (App. 31-33.) At this stage of the proceedings the 
matter came on for hearing before the lower Court. Ap- 
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pellee’s objections to the report not only cover certain 
specific items, but objection is made as well to the recom¬ 
mendation of the Domestic Relations Commissioner. In the 
essence, appellee’s objections constitute objections to the 
report in its entirety. Under the above rule therefore the 
Court should have disregarded the report altogether and 
of course the objection filed thereto. 

Apparently this was not done, but the lower Court, com¬ 
pletely disregarding its own rule and practice, had recourse 
to both the Domestic Relations Commissioner’s report and 
the objection filed thereto and based its order in part there¬ 
on. The recommendation of the Domestic Relations Commis¬ 
sioner is that the motion for an increase should be denied. 
The ruling of the lower Court is that the motion for an in¬ 
crease should be granted. Obviously the lower Court did 
not follow the recommendation of the Domestic Relations 
Commissioner. The only inference to be drawn therefore 
is that the lower Court in substance sustained the objections 
of appellee to the Domestic Relations Commissioner’s re¬ 
port; and in addition must hhve treated and considered the 
findings of the Domestic Relations Commissioner in respect 
to appellee’s income and expenditures as corroborative of 
certain of these matters alleged in her petition. Such prac¬ 
tice is clearly contrary to the law and cannot be counten¬ 
anced by this Court. 

In Brown v. Brown, 71 W. L. R. 643,134 F. (2d) 505, this 
Court recently had occasion to consider the above rule. 
Among other things, this Court said: 

“The Commissioner is authorized to investigate, re¬ 
port and recommend in such matters. He must furnish 
a copy of the report to each party. When the report 
is filed, if no objections are made, the court is author¬ 
ized to act upon it without a hearing. 

“The practice under the rule and its admitted effect 
are to give the court and the parties the benefit of the 
report when neither party objects . If either makes 
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objection, it is not considered. Cf. Bussius v. Bussius, 
38 F. Supp. 871, 69 Wash. Law Rep. 496”. (Italics 
supplied). 

Speaking further, this Court condemned the very practice 
here complained of when it said, in speaking of the courts 
use of reports of the Domestic Relations Commissioner, 
as follow’s: 

“If, as was not asserted, it (appellant’s contention) 
is founded upon the hypothesis that the court will dis¬ 
regard its owm rule and practice, by having recourse 
privately to the report notwithstanding objection to its 
use, the objection cannot be tolerated. Should such a 
case arise, it will be time enough to take action regard¬ 
ing it w r hen it does.” 

Under the circumstances, the lower Court's action seems to 
have clearly deprived appellant of substantial rights in 
the premises. The order of June 4, 1943. was not legally 
or properly entered because it violates the above rule of 
procedure. The suppositious case which the court foresaw 
in the above case would now seem to have become a realty. 
The action which this Court should take w T ould seem to 
be clear. 


CONCLUSION 

In conclusion, it becomes quite apparent that manifest 
errors have intervened in the proceedings, to the detriment 
of appellant. For the reasons indicated, therefore, the judg¬ 
ment of June 4, 1943, should be reversed. 

Respectfully submitted. 


W. Gwynn Gardiner, 
James M. Earnest, 
Woodward Building, 
Washington, D. C., 
Attorneys for Appellant. 
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COUNTER-STATEMENT OF CASE 


The statement of the case by the appellant is accurate as 
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far as it goes, but it does not give the Court a complete 
picture of the marital difficulties of the parties, starting as 
far back as 1933, nor does that statement give a complete 
record of the improvement in the financial status of the ap¬ 
pellant with a consequent worsening of that of the appellee. 

Appellant for some years has been the Vice-President of 
the National Broadcasting Company, in charge of its office 
in this City, and for the year 1942 (the particular year in 
question here) received in salary and bonus the sum of 
$28,000.00. (App. 5, 11, 29, 31, 40) 

On January 8, 1933, the appellee, being in a delicate con¬ 
dition of health, upon advice of her physician, entered a 
sanitarium outside the District of Columbia, for treatment 
for her physical illness and remained there until April 8, 
1933, when she returned to the family home in this City. 
(App. 40) 

Shortly after her return difficulties developed between 
the parties, leading to the signing of the first Separation 
Agreement on January 18, 1934, whereunder the appellant 
agreed that the appellee should have custody and control 
of their two minor children (then 9 and 4 years of age); 
that the parties should continue to occupy the family resi¬ 
dence jointly, though not as man and wife, and that the ap¬ 
pellant should turn over to the appellee his entire salary, 
out of which the appellee undertook to pay all running ex¬ 
penses of the home, as w’ell as premiums on the life in¬ 
surance policies on the life of the appellant; that after 
the admission of adulterous acts by the appellant, about the 
middle of January 1934, the parties no longer cohabited as 
man and wife. (App. 40-41; 47) 

Pursuant to the terms of this Agreement the parties 
continued to jointly occupy the family residence (but not 
as man and wife) until May 27, 1934, when the appellant 
left and moved elsewhere. (App. 41) 

On September 15,1934, a new Separation Agreement was 
entered into, to run for six months, leaving the custody of 
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the two children with the appellee, giving her the exclusive 
right to occupy the family home with the children and pro¬ 
viding for a payment as maintenance by the appellant of 
$1050.00 Dollars a month, although at that time the appel¬ 
lant ’s total monthly income was only a little over $1500.00. 
(App. 41-43; 47) 

Although the Agreement of September 15,1934 was only 
to last for six months, the parties proceeded under it until 
October 12,1935, when it was modified by extending the ob¬ 
ligation of the appellant to continue the monthly payment 
of $1050.00 to include the semi-monthly payment due March 
15, 1936 (App. 42) 

On March 30,1936, the appellant insisted on reducing the 
monthly payment to $900.00; the appellee refusing to accept 
the reduced amount filed a Bill of Complaint for Mainte¬ 
nance. (App. 39-46). 

It should be noted that out of the funds paid to her appel¬ 
lee has always been required to pay life insurance premi¬ 
ums amounting to a little over $115.00 a month. (App. 6; 
28; 41-42) 

The Court, in the maintenance action filed on May 1, 
1936, ruled that $900.00 a month as maintenance was ade¬ 
quate and appellant under an Order passed in that case was 
required to and did pay that monthly sum and on March 19, 
1940, when the Court in the instant case granted an abso¬ 
lute divorce to the parties, appellant was ordered to pay 
$1000.000 monthly; $900.00 as alimony and $100.00 for the 
special needs of the daughter of the parties. (App. 2-3; 5) 

The daughter, for whom this special allowance is made, 
while 18 years of age, because of her retarded mental con¬ 
dition and her sub-normal physical condition, is not now 
and will probably never be able to pursue a gainful occu¬ 
pation, to even partially earn her livelihood or to ever live 
as a normal person and will probably always be an institu¬ 
tional case. (App. 4-6; 10; 19-24) 

The extra $100.00 allowed in the Order of March 19,1940 
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for special needs of this daughter met less than one-half of 
the expenses of the child at The Woods Schools at Lang- 
horne, Pa. (a very finely equipped school for mentally re¬ 
tarded children); the total charges for the child being 
$225.00 a month; the monthly deficiency of $125.00 being 
absorbed and paid by the appellee out of the alimony re¬ 
ceived by her. (App. 4; 6; 28) 

In March 1943, the appellee, because of her uncertain fi¬ 
nancial condition due to the heavy Federal Income Tax as¬ 
sessed against her, by reason of the change in the taxable 
status of alimony, and being fearful of contracting obliga¬ 
tions she could not meet, deemed it advisable to temporarily 
■withdraw the daughter from The Woods Schools, intending 
however to return the child to the same School or to some 
other proper and appropriate school, at which the tuition 
would be more moderate (if such a school could be found) 
when her financial condition would become stabilized by 
the District Court ordering an appropriate increase in al¬ 
imony whereby she could cope with her changed financial 
status. (App. 5; 7-10; 21-24) 

On March 19, 1940, when appellant was ordered to pay 
monthly alimony of $900.00, plus the special allotment of 
$100 monthly for the daughter (App. 2), the Federal In¬ 
come Tax Law exempted alimony from taxation, while on 
the other hand the payer of alimony was not allowed to 
deduct such payments from his gross income. (App. 7) 

By virtue of the Income Tax Law approved October 21, 
1942, as set out in Sections 22 and 23, 1942 Internal Reve¬ 
nue Code (Appellants Brief 6-7) the basic sum of. $900.00 
a month alimony received by the appellee was for the first 
time made taxable and conversely the appellant was for the 
first time allowed to deduct that monthly sum from his 
gross income for the full year of 1942. (App. 7-8) 

AppelleeS only source of income is the amount of 
money paid her by the appellant; of this amount, $10,800.00 
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a year, made up of the $900.00 monthly payment, being 
not specifically alloted to either child, became taxable, re¬ 
sulting in a tax liability of $2273.57 on the part of the 
appellee; and by the same token appellant was allowed a 
deduction of $10,800.00 from his taxable income for the 
year; thus resulting in a deduction in appellee’s net income 
of $2273.57 and a saving to the appellant of a large sum 
of money in taxes (approximately $2000.00) which sum 
would otherwise have been a part of his tax payment. 
(App. 8) 

Appellee being without funds to pay the tax caused her 
Attorney to address a letter to the appellant on February 
18,1943, asking for an increase in alimony because of her 
worsened financial condition and approximately five weeks 
later, on March 25,1943, counsel for the appellant address¬ 
ed a letter to counsel for the appellee, refusing to increase 
the alimony payment. (App. 8-9; 25-27) 

On March 10,1943, appellee addressed a letter to the Col¬ 
lector of Internal Revenue at Baltimore, enclosing her Tax 
Return, and explaining her then financial inability to pay 
the tax. (App. 8; 24-25) 

On March 25, 1943, appellee filed her Petition and Mo¬ 
tion, with certain Exhibits, praying for an increase in ali¬ 
mony. (App. 3-10; 19-27) 

The other steps in the case in the Court below are set 
forth in the Brief for the Appellant at pages 3 to 6 of that 
document. 


STATUTES INVOLVED 

The exact language of the pertinent Statutes involved 
is set forth on pages 6 and 7 of the Brief for the Appel¬ 
lant and are accordingly not repeated here. 
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SUMMARY OF ARGUMENT 
I 

The appellee definitely proved a substantial worsening 
of her financial condition and circumstances by reason of 
the changes in the Federal Income Tax Law; the lower 
Court by its Order in no sense contravened or nullified 
that Statute. 

Congress, never intended by the new Tax Law to repeal, 
by implication, the provisions of our local Statute giving 
the Court continuing jurisdiction over alimony orders nor 
did it intend to bring about a revolutionary change in the 
fundamental law of Domestic Relations. 

Ther is no hidden mystic meaning in the language of the 
Order “and other reasons affecting the needs of said plain¬ 
tiff and minor children”; the language quoted is definitely 
innocuous; although the Court could well have taken into 
consideration that as far back as September 1934, when 
the appellant was earning over 30 per cent less than he is 
now he was paying over 10 per cent more basic alimony; 
that appellant has for some years been paying the present 
basic rate of $900.00 a month and that the children are now 
18 and 13 years of age, with a consequent increase in their 
financial needs. 


n 

No abuse of discretion is shown in the actions of the low¬ 
er Court; ample and uncontradicted evidence of the chang¬ 
ed conditions of the parties ( a change for the worse on the 
part of the appellee, for the better on the part of the ap¬ 
pellant) was before the Court justifying it finding that the 
needs of the appellee required more income and that the fi¬ 
nancial ability of the appellant was ample to meet the in- 
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creased allowance; a concurrence of factors that under all 
the authorities spells out the right to exercise a sound 
judicial discretion in increasing an alimony award. 

III 

Assuming, but not conceding, that the Court below made 
a change in the form of the alimony allowance, the local 
Statute gives the Court plenary power over both the form 
and substance of alimony Orders; the Court’s Order is en¬ 
tirely consistent with its findings; the Court justifiably 
found that the appellee’s financial position had deterioated 
to the extent of over $2200.00 a year and that the appel¬ 
lant’s position had been improved by a corresponding 
amount; the Chief Justice of the lower Court believed it 
equitable to make an approximately equal division of the 
present and prospective tax burden of the parties by 
an increase in alimony; to carry this finding into effect a 
change in the form and substance of the former alimony Or¬ 
der was necessary; the Court’s Order in strict compliance 
with the rationale of the reported decisions, in very logical 
fashion accomplishes that result. 

IV 

The Domestic Relations Commissioner’s Report simply 
consists of parallel statements of the income and expenses 
of the two parties, parallel summarized statements of the 
respective position of the parties and a recommendation 
that appellee’s motion be denied. 

The financial and factual summaries were furnished to 
the Commissioner by the appellee and the appellant; it is 
perfectly obvious that the financial summaries in the Re¬ 
port were lifted bodily from paragraphs 7 and 2 of the Pe¬ 
tition and the Answer, respectively, and that the factual 
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summary is simply a concentrated version of the same two 
pleadings; the only thing in the Report that was not al¬ 
ready before the Court, prior to the reference to the Com¬ 
missioner, is the recommendation of that Official hence the 
Report could in no wise prejudice the appellant, even if 
the Court did consider it; the Report is favorable to him, 
not unfavorable. 

Again it has long been the custom in this jurisdiction to 
recite and describe in Orders of this sort the successive 
pleadings and other written documents that were before the 
Court before the decision was reached. 

If it were erroneous to include in the Order any mention 
of the Commissioner’s Report, it was certainly harmless 
error and in no way was prejudical to the appellant. 

ARGUMENT 

PRELIMINARY STATEMENT 

At the outset counsel feels it proper to say that very 
few court decisions will be cited in support of the appel¬ 
lee’s position, for the reason that sufficient applicable de¬ 
cisions have already been cited and quoted from by counsel 
for appellant in his Brief. The appellee agrees that the 
basic law” of this jurisdiction applicable to the main ques¬ 
tions here involved is laid down in Alexander v. Alexan¬ 
der, 13 App. D. C. 334, Garrett vs. Garrett, 61 App. D. C. 
309 ; 61 F(2d) 471; Davis vs. Davis, 61 App. D. C. 48; 57 
F (2d) 414 and Pedersen vs. Pedersen, 71 App. D. C. 26; 
107 F(2d) 227; all cited and discussed in the Brief for Ap¬ 
pellant; accordingly no good purpose would be served by 
multification of citations. 

The doctrine enunciated by these authorities is that the 
adjudication of alimony is a continuing power of the trial 
Court, with the right to increase or diminish the amount, 
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from time to time as may seem just to meet the changed 
or changing circumstances of the parties. 

It is the application of this doctrine to the record facts 
in this case, with which we will be almost exclusively con¬ 
cerned, in discussing Points I, II and III of the Appellant’s 
Argument; the Fourth Point can be answered without par¬ 
ticular reference to any reported case. 

I 

APPELLEE PROVED SUCH A SUBSTANTIAL 
CHANGE FOR THE WORSE IN HER FINANCIAL PO¬ 
SITION AS JUSTIFIED THE COURT IN SIGNING 
THE ORDER OF JUNE 4, 1943. 

At the time the Order of March 19, 1940 was signed 
both of the children of the parties were three years young¬ 
er than they were when the Order appealed from was 
signed; the daughter is now 18, the son 13; the older child¬ 
ren become the greater their financial needs. The Federal 
Income Tax Law then exempted alimony from taxation and 
the person paying same could not claim such expenditure 
as a deduction. 

The appellant, in March 1940, regarded the amount of 
alimony fixed by the Court as fair and reasonable under 
the then existing status of the Tax Law and the then ages 
of the children; as a matter of fact from September 15, 
1934 to March loth 1936, he had voluntarily paid alimony 
at a monthly rate of $150.00 more than the amount set by 
the March 1940 Order, and has continuously, without ob¬ 
jection, paid the amount ordered in March 1940, since the 
date of that Order, although his income was obviously low¬ 
ered in the early years than it is now. 

Certainly both the increased ages of the children and the 
changes in the Tax Law brought about a very substantial 
change for the worse in appellee’s financial position and a 
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corresponding change for the better in the appellant’s po¬ 
sition. 

Counsel for the appellant can not and do not contend that 
the provisions of the taxing statute do not have the effect 
of materially increasing the necessary expenditures of the 
appellee, but say in effect, that while her circumstances are 
changed for the worse by the Tax Law, the change is not 
such a one as would justify an increase of alimony, because 
they argue, Congress in enacting this Act intended it to be 
4 ‘remedial” legislation that would take the tax burden off 
the husband and place it on the wife, so far as alimony w’as 
concerned, and that accordingly, the argument continues: 

The lower Court had no power ... to nullify the ben¬ 
efits accruing to appellant under this remedial legis¬ 
lation (italics supplied) (and) Consequently, it could 
not legally enter an order which directly or indirectly 
compelled him to pay appellee’s taxes or any part 
thereof.” 

“Even assuming the correctness of the lower Court’s 
mathematical calculation, it is without dispute that the 
order of June 4, 1943 contravenes the above section 
of the 1942 Internal Revenue Code. Hence, it is void.” 
(Appellant’s Brief, 14) 

If the foregoing argument be valid it leads inevitably to 
the conclusion that the Tax Law by implication repealed 
section 413, Title 16, 1940 D. C. Code. 

Counsel for the appellant do not expressly take that po¬ 
sition. If, however, their reasoning is logical, that conclu¬ 
sion cannot be avoided. 

Point II of their Argument is based on the theory of an 
abuse of the Courts discretion; this Point is based on lack 
of power in the Court; to re-quote their language “it {the 
Court) could not legally enter an Order which directly or 
indirectly compelled him (the appellant) to pay appellee’s 
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taxes or any part thereof. * * * Hence, it (the Order) is 
void”. (Italics supplied) (Appellant’s Brief 14) 

Now the thing that could deprive the Court of the 'power 
to enter the Order and make it a void Order, would be the 
repeal of the particular section of the D. C. Code that gives 
the Court continuing jurisdiction over alimony orders. 

The general law on the question of repeals by implica¬ 
tion may be briefly summarized: 

Implied repeals are not favored; the presumption 
is that the earlier act is intended to remain in force, 
if effect can reasonably be given to both statutes and 
a general statute without negative words will not re¬ 
peal the particular provision of a former statute, un¬ 
less the two Acts are irreconcilably inconsistent. 

U. S. v. Burroughs, 53 S.Ct. 574,289 U. S. 159, 77 L.Ed. 
1096; Simon v. Simon , 58 App. D. C. 158, 26 F(2d) 530; 
West v. Work, 56 App. D. C. 191, 11 F(2d) 828, certiorari 
denied 46 S.Ct. 639, 271 U. S. 689, 70 L.Ed. 1153; Hazem v. 
Washington Ry. & Electric Co. 64 App. D. C. 57, 74 F(2d) 
461, certiorari denied (1935) Washington Ry. & Electric 
Co. v. Hazen, 55 S.Ct. 512, 294 U. S. 714, 79 L.Ed. 1247. 
Ritholtz v. March, 70 App. D. C. 283, 105 F(2d) 937. 

There could be no express repeal in the instant case, be¬ 
cause of the absence of a repealing clause in the Tax Stat¬ 
ute ; and this Court has held that before there can be an im¬ 
plied repeal, in the absence of such repealing clause, it is'' 
necessary that the objects of the two statutes be the same 
and that if the objects be not the same, both statutes wiU 
stand, although they may refer to the same subject. 

See Sims v. Rives, 66 App. D. C. 24, 84 F.(2d) 871, cer¬ 
tiorari denied 56 S.Ct. 960, 298 U. S. 682, 80 L.Ed. 1402. 

Here the objects of the two statutes are vastly different; 
the later general statute, the 1942 Tax Law, consisting of 
many sections, deals with important fiscal policies of the 



12 


general Federal Government in so far as taxes of all sorts 
are concerned; the earlier, particular statute, the D. C. 
Code section, deals exclusively with the power of the trial 
justices in the District of Columbia to modify Orders in di¬ 
vorce cases so far as the care and custodv of children and 

w 

the granting of alimony are concerned. 

To adopt the instant reasoning of appellant, we would 
have to find that Congress intended not only to repeal this 
particular District Code section, but also intended to bring 
about a revolutionary change in the basic law of Domestic 
Relations, because statute or no statute, the overwhelming 
.weight of authority in this country is that the trial Court 
has continuing jurisdiction over alimony orders. 

. As to the contention that the Tax Statute is “remedial” 
legislation; that is just not so; it is a comprehensive Tax 
Code designed to raise the greatest possible amount of rev¬ 
enue for the Federal Government in these very trying 
times. And while there may arise cases where because of 
a particular man’s taxable status, an increase in alimony 
would work a hardship, that is not the case here; and if 
and when such a case is presented the Court has full power 
and authority to deal with it accordingly because of its con¬ 
tinuing jurisdiction over such alimony orders. 

Some stress is laid by the appellant on the fact that the 
Court below, in longhand, added to the Order submitted to 
him, the words “ and other reasons affecting the needs of 
said plaintiff and minor children”; and it is said there is no 
factual basis for this “alleged finding”. 

It may have been that the Chief Justice of the lower 
Court added this language to stress the fact, in his own 
language (as borne out by the record) that (( the needs of 
(the) plaintiff and minor children” were definitely affected 
by the reduction, to the extent of over $2200.00 a year, of 
available funds for their proper support and maintenance 
in accordance with their station in life; or it may have been 
that the Chief Justice considered that to-day it requires 
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more money to clothe, feed, and house three people than 
it did in 1940, particularly when two of the three people 
were 15 and 12 in 1940 and are now 18 and 15. 

Certainly, in the absence of anything to the contrary, it 
will be presumed that the trial Chief Justice’s language 
was based on the record and on economic factors of which 
he could take judicial notice. 

II 

THE LOWER COURT, DEALING WITH THE 
FACTS BEFORE IT, EXERCISED A SOUND JU¬ 
DICIAL DISCRETION IN ORDERING AN INCREASE 
OF ALIMONY. 

Every case, involving alimony, that has ever been de¬ 
cided by this Court, has held that the amount of alimony 
and the methods by which it is to be provided, are left to the 
broad discretion of the trial court. 

This principle is succinctly stated in the Garrett case, 
infra, at page 310. 

“It may be that a practice has grown up in this 
jurisdiction, and elsewhere, of awarding a successful 
wife in a divorce suit, where there are no children, ap¬ 
proximately one-third of the husband’s earnings, if 
she has no other means of support. In Creel v. Creel, 
43 App. D. C. 82 and later in O’Neil v. O’Neil, 57 App. 
D. C. 155, 18 F(2d) 805, we sustained such an allow¬ 
ance. 

But however equitable an apportionment that may 
usually be, the amount to be allowed in each case is 
to be fixed in view of the circumstances of each case 
in the judicial discretion of the trial justice, who is in 
the best position to do it 

The Code provides for a continuing jurisdiction of 
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alimony orders in the trial court, where the review of 
such orders in proper cases should ordinarily be more 
expeditious and efficacious than in this Court. Code 
D. C. title 14, sec. 73 .’ 1 (Italics supplied) 

Approaching the facts in this case in the light of the lan¬ 
guage just quoted what do we find? 

The first thing we discover is that the appellant obvious¬ 
ly exaggerated his expenditures in his Answer and in his 
statement to the Domestic Relations Commissioner. 

For example, he lists as an expenditure $75.00 a month 
as the fair rental of the house in which he and his present 
wife are living; (App. 13,29); he follows this by stating 
that he owns that same house (App. 14-15; 29) and there¬ 
fore is not paying any rental at all; he lists interest and 
taxes on this property as expenditures; they are legiti¬ 
mate expenditures, although it is impossible to ascertain 
just what these two items amount to, because they are con¬ 
veniently lumped with the same items on two other pieces 
of real property. But certainly one does not pay rent to 
himself and one does not pay both rent and interest and 
taxes on the same piece of property. 

Again appellant lists as an actual expenditure $125.00 a 
month described as “Business deductions as allowed in for¬ 
mer years by Bureau of Internal Revenue” (App. 14; 29-). 
No explanation is given as to what these “Business Deduc¬ 
tions” are; no claim is made that they represent an ex¬ 
penditure at all; this item that appellant asks the Court to 
accept as a necessary expenditure in the amount of $125.00 
a month, is simply clothed in the very vague and intrigu¬ 
ing phrase “Business deductions as allowed in former 
years by Bureau of Internal Revenue. 

Some taxpayers are able to convince Internal Revenue 
Agents that they have spent money as “Business deduc¬ 
tions” when as a matter of fact they have not. Certainly 
just because it is alleged by the appellant that the Bureau 
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of Internal Revenue “in former years” allowed him to 
deduct $125.00 a month as “Business deductions’ does not 
make such a showing of an actual necessary expenditure of 
such sum as is binding on a trial Court. 

Perhaps the Court below, after reading the record on the 
“rental” and Business deductions” items came to the con¬ 
clusion that the appellant was not telling the truth. 

Another intriguing item in the financial statement of the 
appellant that the Court belo-w was asked to accept is 


“Contributions for support of Mother-in- 
Law, including fair rental value of 
house (owned by respondent) _ 

Heat, electricity and telephone.. 


$75.00 

30.00 

20.00 


$125.00 
(App. 14;29) 


In the first place there is no reason why the appellant’s 
first wife and two children should be deprived of their just 
share of appellant’s income in favor of the mother of the 
second wife. There is certainly no legal obligation requir¬ 
ing a man to support his mother-in-law. There is nothing 
in the record indicating that the mother-in-law requires fi¬ 
nancial assistance from the appellant; she may be well pro¬ 
vided for otherwise. Nevertheless he asked the lower 
Court to allow as a proper and actual and necessary ex¬ 
penditure $125 a month for the mother-in-law item. 

The most that could be argued for the legitimacy of any 
part of this item is that as appellant owns the house in 
which the lady lives and on which there is a mortgage of 
approximately $1800.00, he is required to pay interest on 
the mortgage and real estate taxes; but he has already tak¬ 
en credit for those same items earlier in the same state¬ 
ment; see the “Interest” and “Taxes” items, being the 7th 
and 8th Items in appellant’s financial statement (App, 
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14; 29). Again in this same $125.00 a month item is in¬ 
cluded a $75.00 item for rent; again we remark one does 
not pay rent to oneself. 

This item then of $125.00 a month probably may and cer¬ 
tainly should have been eliminated from any consideration 
bv the lower Court. 

•r 

On his own statement then the appellant has included in 
his financial statement furnished the lower Court more than 
$250.00 a month that has no place there. Certainly it is not 
to be presumed that the irregularity of these three Items 
went unnoticed by the lower Court. 

Counsel for appellant have set up certain hypothetical tax 
returns for their client covering the years 1940 to 1943. It 
is significant that copies of the actual returns of the appel¬ 
lant were not attached as Exhibits to his Answers, so that 
they would have been before the lower Court, as well as 
this Court. 

These returns as set forth in the opposing Brief are 
1 worse than hypothetical; they assume the receipt of certain 
income for the years 1940 and 1941, although appellant has 
1 never deemed it appropriate to divulge to the Court wdiat 
! his actual income for those years was; also no “deduc¬ 
tions” are listed in any of these supposititious returns, al¬ 
though we are told that among his “deductions” is one for 
business expenses habitually allowed by the Internal Reve¬ 
nue Bureau. How then can these “returns” be consider¬ 
ed as a guide for anything? 

And when we consider that the Court is asked to be¬ 
lieve that his total tax for 1942 was $5423.50 (Appellant’s 
Brief 23) and for 1943 $6289.30 (Appellant’s Brief 24) and 
then turn to the representation made by the appellant to 
the Court below in his Answer and in his statement to the 
Domestic Relations Commissioner (App. 14; 29) and find 
that he there estimated his Federal tax payment, based on 
his return for the year 1942 (then already filed with the 
Bureau) was $400.00 a month, including Victory tax, or 
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$4800.00 a year, or an overstatement of approximately 
$600.00 a year and accordingly an overstatement of $1400.00 
for the year 1943, this method of mathematical calculation 
would seem to be an extension of the ratiocination used in 
depicting the rent, business deductions and mother-in-law 
items. 

The sensitivity of counsel for the appellant seems to be 
unduly affected in prospectu when they say in their Brief 
at page 28: 

“The purpose of alimony is not to punish the hus¬ 
band. It is not a judgment in the nature of a penalty 
or for damages. Hence, there is no merit to the con¬ 
tention so strongly urged by appellee in the lower 
court, and we assume will be reiterated here, that the 
reason for the large alimony allowance here, which is 
unprecedented in the District of Columbia, and as well 
a reason for the increase is the fact alleged by appel¬ 
lee that the home of the parties was broken up by rea¬ 
son of appellant’s infatuation with another woman, 
whom he has since married. If such argument is fol¬ 
lowed to its logical conclusion, then to the extent that 
the original order herein or the order appealed from 
is based on any such a contention is null and void.” 

It is not argued by the appellee (even if it be true) that 
because “the home of the parties was broken up by reason 
of appellant’s infatuation with another woman, whom he 
has since married” the lower Court for that reason was 
justified in increasing the alimony. Not at all. But as 
counsel for appellant perceives his duty to his client, he 
would have been recreant to that duty had he not called the 
attention of the lower Court to all the available and proper 
information contained in the record touching on the marital 
difficulties of the parties. 

Hence, while in other places and at other times appellant 
had denied any improper conduct, when paragraph 9 of 
the Bill of Complaint for Maintenance filed on May 1,1936 
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and incorporated as an Exhibit to the Petition and Motion 
for Increase of Alimony, stated: 

“9. That from and after the admission by the defen¬ 
dant of his adulterous acts on or about the mid¬ 
dle of January 1934, plaintiff and defendant have 
not cohabited together as man and wife.” (App. 
41) 

and the appellant in Paragraph 9 of his Answer to that 
Bill had said: 

“9. Defendant admits the allegations contained in 
paragraph 9.” (App. 47) (Italics supplied) 

counsel for the appellee conceived it to be his duty to call 
those facts to the attention of the lower Court in his argu¬ 
ment. 

Apropos of the entire question involved in this Point and 
particularly with reference to the appellant’s statements as 
to the property he has purchased and is paying for, etc., 
may counsel leave this Point with a quotation from Mr. 
Justice Rutledge, when he was so brilliantly serving as an 
Associate Justice of this Court; in the Pedersen case, in¬ 
fra, the present Supreme Court Justice said: 

“This brings us to the question of adequacy. The 
facts shown here are such that we think an additional 
award would have been proper. Appellant is entitled, 
of course, not merely to subsistence, but to mainte¬ 
nance in the manner which the station in life of the 
parties makes appropriate. Appellee’s admitted re¬ 
sources and income are more than adequate to sustain 
them in accordance with the usual scale of living main¬ 
tained by reasonably successful attorneys in this com¬ 
munity. His desire for financial independence in age 
and disability cannot outweigh appellant’s present ne¬ 
cessities of living as measured by this standard.” 
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m 

THE COURTS OF THE DISTRICT OF COLUMBIA 
HAVE PLENARY POWER OVER BOTH THE FORM 
AND SUBSTANCE OF ALIMONY ORDERS. 

i 

Assuming, but not conceding, that any change was made 
in the form of the previous Order, the Court acted square¬ 
ly within the plenary power given it by the Statute; how 
could the language be any broader: “the case shall still be 
considered open for any future orders in those (alimony 
and custody) respects 

To again quote from Mr. Justice Rutledge in the Ped¬ 
ersen case, infra, at page 35: 

“But the discretion is vested primarily in the trial 
court, both as to the amount and kinds of support and 
as to the method by which it shall be supplied.” 

The trial Court having justifiably found that the Tax 
Law had reduced the real income of the appellee by over 
$2200.00 a year and that it was saving the appellant, in 
taxes and surtaxes, by making the $10,800 payment deduc¬ 
tible, at least a similar amount, believed it equitable to 
approximately divide equally between the parties, the pres¬ 
ent and prospective tax burden; it became perfectly obvi¬ 
ous to the Court, before the final Order was signed, that if 
the extra allowance of $100.00 a month went directly to the 
appellee, she would immediately be obligated to pay more 
taxes, again with a corresponding saving to the appellant; 
so to still carry out the Court’s findings, what could be more 
logical and fitting than to increase the alimony by allot- 
ing more to each child, thus in effect dividing the tax burd¬ 
en equally between the parties and relieving in some meas¬ 
ure the financial stress of the appellee. Certain the children 
absorb much more than the amounts alloted to them so 
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that there can be no unfairness in directing that a portion 
of the alimony be for the children. 

If at any time in the future, the status of the children or 
the appellee should change, the Court will always be open 
for the appellant to seek relief appropriate to the chang¬ 
ed conditions and circumstances of the appellee or the chil¬ 
dren, for the Court, of course, has full poweT to decrease 
as well as increase alimony. 


IV 

ASSUMING THAT THE COURT BASED ITS OR- 
DEB ON THE DOMESTIC RELATIONS COMMIS¬ 
SIONER’S REPORT AND THE OBJECTIONS TO THE 
REPORT, THE APPELLANT COULD NOT POSSIBLY 
HAVE BEEN PREJUDICED. 

An examination of the Commissioner’s Report discloses 
that it simply consists of parallel financial statements of 
the parties, furnished by the respective parties, parallel 
factual statements of the parties, of the respective position 
of the parties, again furnished by the parties 
themselves and the recommendation of the Co mmi ssioner, 
incidentally favorable to the appellant. (App. 28-31) 

Again, a reading of the factual summary shows that it 
consists of a concentrated version of the respective plead¬ 
ings of the parties. (App. 6; 11-15) 

If the Court considered the Report at all it would dis¬ 
cover that the Commissioner had recommended against the 
appellee. 

How then could the appellant have been prejudiced? 

Again it has long been the custom in this jurisdiction to 
recite and describe in Orders of this sort the successive 
pleadings and other documents available to the Court be¬ 
fore the decision -was reached; and I feel confident that 
counsel for the appellant will freely admit that in the form 
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of the Order prepared on behalf of the appellant and sub¬ 
mitted to the Court by his counsel, there was included the 
very language now complained of, namely: “the report of 
the Domestic Relations Commissioner filed herein April 22, 
1943; the objections of the petitioner, Helen P. Russell to 
the said report of the Domestic Relations Commissioner ,, 
and “upon consideration thereof”. 

If error it was to include the quoted language in the Or¬ 
der, it was certainly harmless and in no wise prejudicial to 
the appellant. 


CONCLUSION 

It is respectfully submitted that the Court had the power 
to sign the Order complained of, that ample evidence was 
presented to it of a change in the condition and circum¬ 
stances of the parties, that it properly exercised its sound 
judicial discretion in increasing the alimony and that the 
judgment should accordingly be affirmed. 

Respectfully submitted, 

LEO A. ROVER, 
Southern Building. 

Attorney for Appellee. 
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Appeal from the District Court of the United States for the 
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ORDER GRANTING ABSOLUTE DIVORCE FROM 
THE BOND OF MARRIAGE ON THE GROUND OF 
THE VOLUNTARY SEPARATION OF THE PLAIN¬ 
TIFF AND THE DEFENDANT FROM BED AND 
BOARD FOR FIVE CONSECUTIVE YEARS WITH¬ 
OUT CO-HABITATION, CUSTODY OF CHILDREN 
AND ALIMONY. 


Filed Mar 19 1940 
Charles E. Stewart, Clerk 


This cause coming on to be heard on the Complaint and 
Answer and testimony being taken in open Court, and upon 
consideration thereof, it is, by the Court, this 19th day of 
March, 1940, 

ORDERED AND ADJUDGED, that the allegations as 
set forth by the plaintiff, Helen P. Russell, in the Complaint, 
have been proven, and that she be, and hereby is, awarded 
an absolulute divorce, from the bonds of marriage, from the 
defendant, Francis M. Russell, on the ground of voluntary 
separation of the said Helen P. Russell and Francis M. 
Russell from bed and board for five consecutive years 
without co-habitation; and it is 

FURTHER ORDERED AND ADJUDGED, that the 
permanent custody of Jean Russell and John P. Russell, 
the minor children of the parties hereto, be, and the 
6 same is, awarded to Helen P. Russell, the plaintiff 
herein; and that the defendant, Francis M. Russell, 
be, and he hereby is, ordered to pay the said Helen P. Russell 
for the maintenance and support of the said Helen P. Rus¬ 
sell and the aforesaid Jean Russell and John P. Russell, 
the minor children of the parties, the sum of Nine Hundred 
($900.00) Dollars per month, payable in equal installments 
of Four Hundred and Fifty ($450.00) Dollars on the 1st 
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aiul loth of each month, and an additional sum of One 
Hundred ($100.00) Dollars per month to the said Helen P. 
Russell for the education and maintenance of the aforesaid 
Jean Russell so long as the said Jean Russell is attending 
the school where she is now a student and so long as she 
attends any educational institution. 

This order and judgment shall not be effective to dis¬ 
solve the marriage until the expiration of the time allowed 
for the taking of an appeal, nor until the final disposition 
of any appeal taken, and said order and judgment shall not 
he absolute and take effect until six (6) months after the 
date hereof. 

BY THE COURT: 

0. R. LUHRING 

Justice 

*••#•••••• 

7 Petition and Motion for Increase of Alimony. 

The Petition and Motion of Helen P. Russell respectfully 
represents unto the Court as follows: 

1. Jurisdiction is founded upon Section 411 of Title 16 of 
of the Code of Laws of the District of Columbia. 

2. On the 19th day of March, 1.940 the Court signed an 
Order herein granting an absolute divorce, from the bond of 
marriage, to your Petitioner, from the Defendant, on the 
ground of voluntary separation from bed and board for 
five consecutive years without cohabitation and awarding 
the permanent custody of the minor children to your Peti¬ 
tioner and further stating that the defendant pay to your 
Petitioner for her maintenance and support and of the 
aforesaid minor children, the sum of Nine Hundred Dollars 
$900.00) per month and an additional sum of One Hundred 
Dollars $(100.00) per month for the education and mainte-- 

nance of Jean Russell, one of the said minor children, 

8 so long as she attended the school where she was 
then a student and so long as she attends any edu- 
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cational institution; as all of said matters more fully appear 
by reference to the Order of this Court heretofore passed 
herein. 

3. That the aforementioned Jean Russell, a daughter of 
the parties, was 18 years of age on March 2, 1943 but 
because of her retarded mental condition and her below 
normal physical condition is not now and will probably 
never be able to pursue any gainful occupation or to even 
partially earn her livelihood or to live as a normal person. 
That the extra $100.00 allowed by the Order passed herein 
on the 19th day of March, 1940 for the special education 
and maintenance of this daughter of the parties was spe¬ 
cifically agreed to bv the defendant for the reason that 
because of her unfortunate mental condition it was consid¬ 
ered vital by medical experts consulted concerning her 
condition that she be sent to a school for mentally retarded 
children where she would receive the proper treatment and 
education as could be absorbed by her at which school she 
would live more or less permanently and at least until she 
had recovered sufficiently to make it practicable for her to 
remain in her Mother’s custodv; that accordingly bv agree- 
ment the Petitioner and the Defendant placed the daughter 
in The "Woods Schools at Langliorne, Pennsylvania, a very 
finely equipped school for mentally retarded children at a 
basic tuition of $200.00 per month; and the $100.00 item 
specifically allowed in the aforementioned Order for this 
child was to be the defendant’s contribution, the balance of 
the tuition, board and lodging to be paid by the petitioner, 
and as is hereinafter shown the gross monthly payments 
at this school for this child averaged $225.00 per 
9 month, so that your Petitioner’s share for this item 
was $125.00 per month. 

That there is filed herewith and made a part hereof a 
series of letters from the Woods Schools concerning the 
condition of the aforementioned Jean Russell, dated De¬ 
cember 23, 1942, January 25, 1943, February 9, 1943, Feb- 
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ruary 13,1943, and February 20,1943, marked respectively, 
Petitioner’s Exhibits Nos. 1, 2, 3, 4, and 5, which letters it 
is prayed may be read as a part hereof. That as appears 
from the reading of the said letters it would have been 
better if the daughter of the parties could have been left in 
this school; but your Petitioner, because of her uncertain 
financial condition because of the heavy income tax assessed 
against her and being fearful of contracting obligations 
that she could not meet, deemed it adbisable to temporarily 
withdraw her from this school and when her financial con¬ 
dition becomes stabilized with the aid of this Court, she 
intends to either return her to the school in question or of 
possible to find a proper school of this type at which the 
tuition would be more moderate. 

4. That the amount of alimony allowed by the Court in 
the aforementioned Order of March 19, 1940 was fully 
agreed upon by the parties prior to the granting of the 
absolute divorce herein and other than the special item of 
$100.00 to pay for the extra expense of the education and 
maintenance of the aforementioned Jean Russell, repre¬ 
sented the amount that the defendant had by agreement 
and Order of Court been paying to the petitioner for some 
years; and in this connection reference is made to the 
pleadings and proceedings not only in the instant Civil 
Action but as well to the pleadings and proceedings in 
Equity Cause No. 61,338, between the same parties, the said 
pleadings and proceedings being incorporated herein as 
fully as if same were filed herein as exhibits to this petition. 

10 5. The defendant is the Vice President of the 

National Broadcasting Company, in charge of its 
office located in this City, and receives from said Company 
a salary of at least $20,000.00 a year and in addition 
thereto, Petitioner is informed and believes and therefore 
avers to be a fact, likewise receives additional sums by way 
of expenses and bonus, the exact amount of which she is 
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not informed of, but which information, of course, is in the 
possession of the defendant. 

6. That while your Petitioner and the defendant were 
living together as husband and wife, because of the position 
occupied by the defendant in the business and radio field 
and because of the large salary which he has been receiving 
for many years, the parties maintained better than an 
average standard of living and the amount of alimony that 
has been paid to the petitioner for many years by agree¬ 
ment of the defendant, has been at a figure calculated to 
maintain the petitioner and the children of the parties in 
the same standard they were accustomed to when the 
petitioner and the defendant were living together and 
further due to the fact that as the defendant has repeatedly 
admitted, the cause of the matrimonial difficulties of the 
parties was due entirely to the fault of the defendant be¬ 
cause of his infatuation with another woman, whom he has 
since married. 

7. That the average monthly living expenses of the peti¬ 
tioner and her two children are as follows: 


Rent of Apartment.$130.00 

Upkeep of Apartment. 23.00 

Telephone, Electricity and Gas. 18.30 

Groceries . 65.00 

Help . 50.00 

Entertainment . 16.50 

Cleaners and Laundry. 22.00 

Car upkeep, garage, gas and oil. 20.80 

Woods School for Jean . 225.00 

Doctors’ bills . 30.00 

Insurance . 115.30 

11 Charity. 16.25 

Merchandise . 111.75 

Camp for Jack. 300.00 

Miscellaneous . 19.80 

Cash Expenditures . 96.00 


$984.70 
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The above figures are accurate and prepared from the 
cheek books and other financial reports kept by the peti¬ 
tioner; the large item for insurance representing premiums 
paid by the petitioner on certain policies of insurance on 
the life of the defendant under which the petitioner and the 
children of the parties are beneficiaries. 

8. That at the time the alimony to be paid to the peti¬ 
tioner was agreed to by the defendant and formally fixed 
by the Court, the Income Tax Law of the United States 
exempted the recipient of alimony from paying any taxes 
on the same and at the same time the person paying such 
alimony was not allowed to deduct such payment from his 
gross income, for tax purposes; this fact was well known 
to the Court, the petitioner and the defendant, so that it 
was contemplated by the petitioner and the defendant 
that the amount of money to be received by the petitioner 
by way of alimony would not be subject to any reduction 
by an assessment of a tax against the same and that on the 
other hand the defendant could not claim the benefit of any 
deduction by reason of such alimony payment. 

9. That by virtue of the Income Tax Law of 1942, ap¬ 
proved October 21, 1942 and affecting all income received 
during the calendar vear 1942, alimonv as such was made 
taxable, except such portion of which as was specifically 
allocated to a child or children; so that the $900.00 a month 

paid by the defendant to the petitioner for the general 
12 maintenance and support of the petitioner and the 
two children became taxable as income and on the 
other hand the defendant was allowed to deduct from his 
gross income the $900.00 monthly payment for the full 
twelve months period. 

10. That accordingly, while the plaintiff heretofore was 
not required to pay any income tax, by reason of the change 
in said law, the $900.00 a month alimony payment of 
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$10,800.00 for the year received from the defendant became 
taxable for the first time; and petitioner employed a compe¬ 
tent tax specialist to accurately prepare her income tax 
return with the result that the tax owed by her for the 
calendar year 1942 based exclusively upon the said sum of 
$10,800.00 amounts to $2,273.57, and while petitioner cannot 
be sure of the exact amount of salary, bonus and expenses 
received by the defendant, predicated upon a minimum of 
$20,000.00 per year received by the defendant during the 
calendar year 1942, this change in the Income Tax Law will 
result in a saving to the defendant of at least $2,000.00 in 
taxes; the net affect of which is that the income of the 
petitioner is reduced to the extent of $2,273.57, and a 
saving of taxes to the Defendant of at least $2,000.00 
which is now accorded to the defendant for the first time. 

By reason of the normal expenses of the petitioner for 
herself and her two children, on March 15, 1943 she had no 
funds with which to pay such tax and when filing her Return 
she accompanied it with a letter addressed to the Collector 
of Internal Revenue advising that Official that she was 
unable to pay the tax and that she w T as having her attorney 
file a petition in this Court requesting either that her hus¬ 
band be required to pay the tax or that the alimony be 
proportionately increased so that she would have funds 
available for this purpose and for that reason prav- 
13 ing for the leniency of the Collector’s office, a copy 
of which letter is attached hereto and made a part 
hereof, marked “Petitioner’s Exhibit No. 6.” 

11. That prior to the filing of this petition, namely, on 
February 18,1943, petitioner’s attorney addressed a letter 
to the defendant requesting him to pay the aforementioned 
tax; the defendant referred this matter to his attorney and 
on March 10, 1943 defendant’s attorney addressed a letter 
to the attorney for the petitioner declining to do so; a copy 
of both letters referred to being filed herewith and being 
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made a part hereof, marked, respectively, “Petitioner’s 
Exhibit No. 7,” and “Petitioner’s Exhibit No. 8.” 

WHEREFORE, THE PREMISES considered your pe¬ 
titioner prays: 

1. That the defendant be required to accurately state 
under oath the full amount of salary, bonus and expenses 
received by him from all sources during the calendar year 
1942. 

2. That an Order be passed requiring the defendant to 
either pay the income tax assesed against the petitioner or 
in the alternative that the amount of alimony paid by him 
to her be proportionately increased so that the petitioner 
may be in a position to pay said tax. 

3. And for such other and further relief as the nature of 
the case may seem to require and to the Court may appear 
meet and proper. 

HELEN P. RUSSELL 

LEO A. ROVER, 

Attorney for Plaintiff , 

206 Southern Building, 

Washington, D. C. 

• ••*•••••• 


23 Motion for Increase of Alimony and For Other 

Purposes. 

Now comes the Plaintiff herein, Helen P. Russell, by her 
attorney of record, Leo A. Rover, and moves the Court for 
the passing of an Order herein increasing the alimony now 
being paid to the Plaintiff by the Defendant, or in the 
alternative, for an order requiring the Defendant to pay 
the Income Tax assessed against the Plaintiff for the 
calendar year, 1942, and for grounds thereof refers to the 
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petition under oath and the Exhibits attached to same, 
filed herein by said Plaintiff. 

LEO A. ROVER, 

Attorney for the Plaintiff , 

206 Southern Building, 
Washington, D. C. 

*•**••••#• 


24 Answer of Respondent to Petition and Motion 

For Increase of Alimony. 

Comes now the respondent, Francis M. Russell, and for 
answer to the petition and motion for increase of alimony 
filed herein states as follows: 

1. Respondent denies the allegation of Paragraph 1; al¬ 
leges further that he assumes that the proceeding is filed 
under Sec. 413, Title 16, 1940 D. C. Code; admits the alle¬ 
gations contained in Paragraph 2; admits the allegations 
contained in Paragraph 3 with the exception that he is not 
advised as to what amounts over and above basic tuition 
of $200.00 per month petitioner has paid to The Woods 
School on account of Jean Russell, the infant daughter of 
the parties, nor does he have any knowledge of the letters 
referred to in paragraph 2, page 3 of Paragraph 3, nor as 
to the reasons why said infant child of the parties has been 
withdrawn from said school, or of the petitioner’s intentions 
with respect to returning her to said school; alleges further 
that petitioner is receiving an ample allowance, which 
would fully .iustify said infant daughter’s remaining in a 
school, and that by reason of her age believes that she 
could more properly be sent to a different school, and 
under the circumstances of the case one that is less expen¬ 
sive than said school; admits the allegations of Paragraph 
4: alleges further that since the separation of the 

25 parties he has paid out to petitioner the sum of 
approximately $90,000.00 for the support and main- 
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tenance of herself and the two infant children of the parties; 
alleges by way of answer to Paragraph 5 of the complaint 
that he receives a basic salary of $25,000.00 a year, and not 
$20,000.00 a year as alleged therein; alleges further that 
during some of the years of his employment as therein 
set forth he has been reimbursed for certain expenses 
incurred in the discharge of his employer’s business, and 
during a portion of the years has received a bonus in 
addition to his basic salary aforesaid; alleges further 
that whether or not he receives a bonus in any event or 
a bonus of any substantial amount, depends entirely upon 
the business experienced by his employer, and the decision 
of his employer to give him a bonus; alleges further that the 
bonus received by him during the year 1942 was in the 
sum of $3,000.00; alleges by way of answer to Paragraph 
6 that during the time that petitioner and respondent were 
living together as husband and wife they maintained better 
than an average standard of living; alleges further that 
this was by reason of the desire and demands of petitioner 
and not for the reasons as alleged by petitioner; and denies 
all of the remaining allegations contained in Paragraph 
6; alleges by way of an answer to Paragraph 7 that he 
has no knowledge of the alleged items of expense in para¬ 
graph 1 thereof, with the exception of the apartment rental 
of $130.00, the basic tuition of $200.00 per month for The 
Wood School for the infant daughter Jean, insurance 
payments of $115.30, and the camp for Jack, the infant 
son of the parties, of $25.00 per month, and alleges in 
connection with this last mentioned item that he has for 
sometime past contributed one-half thereof; alleges by way 
of answer to Paragraph 8 that at the time the alimony to 
be paid to petitioner was agreed to by respondent and 
United States did exempt the recipient of alimony 
>6 from paying any taxes thereon and the person paying 
such alimony was not allowed to deduct such payment 
from his gross income for tax purposes; alleges further 
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that lie assumed that this fact was well known to the Court 
but has no knowledge whether or not it was known to the 
petitioner, or what her contemplations were as alleged in 
Paragraph 8; alleges further that the agreement with 
respect to alimony payments was voluntarily entered into 
by both of the parties, and they must be presumed in law 
to have anticipated any changes in the income tax laws of 
the United States which might result in leavving an assess¬ 
ment of the tax against the recipient of alimony payments; 
admits the allegations of Paragraph 9; alleges by way of 
answer to Paragraph 10 that the sum of $10,800.00 re¬ 
ceived by petitioner became taxable to her for the first time 
for the year 1942; alleges further that she has no knowledge 
as to petitioner’s allegations that she has employed a 
competent tax specialist to prepare her income tax return 
for the year 1942, nor as to the amount of tax which is due 
by her for said year; alleges further that inasmuch as he 
is permitted to deduct the sum of $10,800.00 in computation 
of his federal income tax due for the vear 1942, obviously 
he would not be required to pay as much tax as if no such 
deduction was allowable; alleges further, however, that by 
reason of the increased federal taxation for the year 1942 
there was not a savings to him of $2,000.00 or any like 
sum as compared with the tax paid by respondent for the 
prior year 1941; denies that by reason of the normal expense 
of the petitioner for herself and the two infant children of 
the parties, petitioner on March 15, 1943, had no fund 
with which to pay a federal income tax for the year 1942; 
alleges further that he has no knowledge of any letter 
addressed by the petitioner to the Collector of Internal 
Revenue as alleged; admits the allegations of Paragraph 11. 
formally fixed by this Court the income tax law of the 
27 2. Respondent further alleges that petitioner dur¬ 

ing all of the time that respondent has paid her 
money for the maintenance of herself and the two minor 
children has maintained a standard of living utterly dis- 
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proportionate to monies received by her; that as shown 
by her own petition filed herein the only monies which she 
is saving out of a total payment of $12,000.00 per year are 
payments on account of insurance in the sum of '$115.30, 
which are applied on insurance on respondent’s life em¬ 
braced in an irrevocable trust agreement and in which 
the beneficiaries are the petitioner and the two infant 
children of the parties; that the total amount of insurance 
embraced in said trust agreement is approximately 
$50,000.00; that taking into consideration that the infant 
daughter has heretofore been in school at a total monthly 
cost of $225.00 for each of the 12 months, or annual school 
costs of $2,700.00, and making a liberal allowance of $100.00 
a month for the maintenance and upkeep of the infant son 
Jack, it would appear that petitioner is only required to 
pay $3,900.00 at the most for the proper maintenance and 
support of the two infant children; that the only other fixed 
expense that she has is monthly insurance premiums of 
$115.30 per month, or $1,383.60 per year; that the aggregate 
of these three items is $5,283.60, and deducting this from 
the annual payments of $12,000.00 received by petitioner, 
leaves a balance of $6,716.40, on which she has to maintain 
and support herself; that the alleged average monthly 
living expenses of petitioner set forth in Paragraph 7 are 
excessive and unreasonable; that the standard of living 
maintained by petitioner is considerably higher than that 
maintained by respondent; that respondent’s average 
monthly living expenses are approximately as follows: 


House (fair rental value) .$75.00 

Help . 60.00 

Food . 75.00 

Heat . 18.00 

Electricity . 10.00 

Telephone . 6.00 


Forward, $244.00 
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28 Forward, . $ 244.00 


Interest on existing encum¬ 
brances on 2 houses owned 
by respondent in Epping 
Forrest, Md., and a farm in 

Elba, New York, . 

Taxes on the foregoing prop¬ 
erties, . 

Car up-keep, gas, oil, etc., .... 

Clothing . 

Insurance premiums on $10,- 
000.00 life insurance policy, 
taken out on infant son Jack 
(Petitioner beneficiary), .... 
Business deductions as allowed 
in former years by Bureau of 

Internal Revenue . 

Contributions for support of 
Mother-in-Law, including fair 
rental value of house (owned 


by respondent),.$75.00 

Food . . 30.00 

Heat, electricity & tel¬ 
ephone, . 20.00 


Contributions to Mother made 
necessary by reason of the 
fact that respondent’s brother 
has recently gone in the Army, 
Federal income tax, approxi¬ 
mately, . 

District of Columbia income tax, 
Victory Tax (1943) approxi¬ 
mately, .. 


35.00 

60.00 

20.00 

60.00 


20.00 


125.00 


125.00 


50.00 

300.00 (Based on 1942) 
25.00 

100.00 


Total, ...’ .$1,164.00 


In addition to these items, Respondent is required to 
pay Petitioner $1,000 per month, making approximate 
monthly expenditures of $2,164 as compared to his basic 
monthly salary of $2,083.33. 

3. Respondent further alleges that he in fact owns the 
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house In which he and his wife now reside, having acquired 
the same at a purchase price of approximately $5,000.00 
and still ow*es the sum of approximately $2,000 thereon; 
that he likewise owns the house in which his Mother-in-Law 
resides, having acquired the same for approximately 
$3,500.00 and still ovres the sum of approximately $1,800 
thereon; that he likewise owns a farm in Elba, New York, 
having acquired the same in or about the year 1935 for a 
total price of approximately $18,000.00 and still owes 
approximately $5,000 thereon; that he has been able from 
time to time, by reason of the bonuses received from his 
employer, to make curtailments on principal of the indebt¬ 
edness secured on the aforesaid three properties; that he 
has spent considerable monies, on the average of approxi¬ 
mately $1,000.00 per year from 1935 through 1941 in build¬ 
ing up the fertility of his farm and therefore during these 
years has sustained a loss thereon; that for the year 1942 
he realized a profit of about $750; that under a joint 
29 will executed by respondent and his present wife 
she has divested herself of any right, title and interest 
in and to said farm and the same is left outright to re¬ 
spondent’s infant son, Jack; that in addition thereto under 
the joint will of respondent and his present wife the two 
aforesaid real properties are to be left to the infant children 
should respondent’s present wife die without leaving issue 
her surviving. 

4. Respondent further alleges that he has in every way 
possible commensurate with his means taken such steps 
as it possible for him so to do in order to provide for the 
future of the infant children of the parties; that petitioner, 
on the other hand, by her own admissions, has spent all of 
the monies which have been paid to her from time to time 
and apparently is not making any provision for the future 
of the children; that he does not believe that she is entitled 
to any increase in the alimony awarded heretofore by this 
Court; that on the other hand it is incumbent upon her to 
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reduce her standard of living commensurate with her in¬ 
come and the depreciated purchasing value of monies actu¬ 
ally received by her; that he is advised that the provisions 
of the Code of Laws of the District of Columbia here relied 
upon by petitioner does not confer upon this Court any 
power or authority to compel respondent to pay the alleged 
income tax for petitioner for the year 1942; that the decree 
of this Court entered on March 19, 1940, is final and while 
under a proper showing the Court, by reason of changed 
circumstances, would have the power to amend the order 
for future payments, he submits that no sufficient showing 
has been made by petitioner in this regard, and certainly 
that it serves as no basis for the alternative relief her 
sought inasmuch as any order of this Court operates only 
prospectively; and alleges further that this Court can take 
jurisdictional notice of the fact that in all probability there 
will be enacted some modified form of “pay as you go” tax 
bill, which would mean that petitioner would not be required 
to pay the total amount of income alleged by her to 
30 be due for the year 1942; that it is apparent therefore 
that even if it be assumed that this Court had the 
power and authority to require respondent to pay income 
tax assessed against petitioner for the year 1942, such 
application is prematurely presented; and that in any event 
the application for an increase in alimony is prematurely 
presented because this Court is not apprised of how the 
Revenue Bill for the year 1943 will affect both petitioner 
and respondent insofar as tax liability is concerned. 

5. Respondent further submits that this Court should 
not only deny the relief herein sought by petitioner but on 
the other hand should require petitioner to so adjust her 
manner of living as to be able to save a stipulated monthly 
sum as security for the future maintenance and support of 
the infant children of the parties; that the Court could 
accomplish this either by reducing the present monthly 
alimony payment of $900.00 to $700.00 on condition that the 
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difference between the two, or $200.00, should be invested 
each and every month in some suitable securities by respon¬ 
dent for the use and benefit of the infant children of the 
parties, or the order herein relied upon could be modified 
so as to provide that petitioner should make such investment 
in the amount of $200.00 per month for the use and benefit 
of the infant children of the parties; that insofar as respon¬ 
dent’s voluntary consent to the monthly payment of $900.00 
prior to the entry* of an order of the court in this amount, 
or the monthly payments of $900.00 and in addition thereto 
the payment of $100.00 for the use and benefit of the infant 
daughter of the parties, as contained in the order of this 
Court of March 19,1940, respondent advises the Court that 
on or about March 31, 1930, petitioner entered into a sales 
contract for the purchase of premises 2931 Foxhall 
31 Road, Northwest, for the sum of $35,000.00; that 
respondent paid the cash payment of $3,000.00 and 
the property was conveyed to petitioner, subject to the 
first trust of $17,000.00, and petitioner executed a second 
deed of trust note for the balance of $15,000.00; that under 
the terms of said sales contract minimum monthly payments 
of $210.00 were to be paid on account of the purchase price; 
that from and after March 31, 1930, the first trust was 
reduced from $1,700.00 to $15,000.00 by respondent, and 
various payments were made on account of the second trust 
note of $15,000.00. At the time of the separation of the 
parties the petitioner wanted to continue the occupancy of 
said premises and likewise wanted to continue making the 
stipulated payments so as to preserve the equity in said 
house. It was contemplated therefore at the time of the 
separation of the parties that petitioner was to pay out of 
the allowance paid to her by respondent the required pay¬ 
ments on account of said house of $210.00 per month; that 
there came a time when petitioner failed to make these 
payment and entered into an agreement for the payment of 
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a lesser amount; that notwithstanding this petitioner 
claimed to be unable to carry the house and on or about 
November 29,1938, petitioner gave up the house, foreclosure 
proceedings were had and the equity in the house was 
therefore lost; that on said date the said first trust note of 
$17,000.00 had been reduced to $15,500.00 and the said 
second trust note of $15,000.00 had been reduced to 
$8,686.73; that the total equity in the house on said date 
therefore was $7,813.27; that thereafter a suit for a defi¬ 
ciency judgment was filed against petitioner and respondent, 
and respondent agreed to indemnify, protect and save 
petitioner harmless on account of the claim so asserted; 
and on or about October 8, 1941, paid the sum of $2,500.00 
in full settlement of said claim; that since the house has 
been lost and the circumstances of the parties have changed 
respondent respectfully submits that he is entitled 
32 to a reduction in the almony payments, but is not 
requesting the same if the Court should see fit to 
enter an appropriate order requiring that either he or pe¬ 
titioner set aside monthly payments for specific investments 
for the use and benefit of the infant children of the parties. 

Wherefore, the premises considered, the respondent prays 
that the prayers of the petition and motion of the petitioner 
herein be denied and that the petition be dismissed. 

FRANCIS M. RUSSELL 

GARDINER, EARNEST & GARDINER, 

By W. GWYNN GARDINER, 

JAMES M. EARNEST, 

Woodward Building, 

Washington, D. C. 
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15 Petitioner’s Exhibit 1. 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 
THE WOODS SCHOOLS 
Langliorne, Pa. 

December 23, 1942 

My dear Dr. Phelps: 

Jean Russell was re-tested on December 2, 1942. On 
the Bellevue-Weschler Adult Scale, she made an I.Q. of 84. 
Her verbal quotient was 83, her performance quotient 89. 
Although her test results over a period of four years show 
a variation of as much as 20 points, an I. Q. in the low 80’s 
seems to be a fair estimate of her real ability. The Stand- 
ford Achievement Test given in November, 1942, indicates 
school proficiency varying from third to beginning seventh 
grade. Her average is high fourth grade. 

As you know, Jean wants to train herself for a business 
job. Her work in typing is poor. She talks about it con¬ 
stantly, but accomplishes little. Her work has to be laid 
out for her. She has not learned how to center it or space 
it. She is a slovenly typist and shows little critique about 
her own production. 

At a recent staff conference, Jean’s situation was sum¬ 
marized as follows:, “Jean has made marked progress in 
self control during the past year. However she cannot 
really mix with the group here and her home-room teacher 
questions whether handicap was taken into account. She 
makes herself conspicuous wherever she goes and is so 
self-centered that girls of her own age reject her. She 
has little physical endurance, although her seizures are 
fairly well controlled by two Dilantin capsules daily. Con¬ 
sidering every possibility, there seems to be no field of 
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employment where Jean could fit in regularly. Her physical 
handicap, her seizures and her general emotional response 
all make it difficult to prepare her for any regular job. 

At present Jean is absorbed by the subject of boys. She 
has enough insight to be deeply concerned over her future 
relationships with men and over the question of marriage. 
She is pathetically eager for help and anxious to avoid 
upsetting her mother about her problems. 


16 Petitioner's Exhibit II. 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 
THE WOODS SCHOOLS 
Langhorne, Pa. 

My dear Mrs. Russell: 

I read your recent letter with great interest and with 
heartfelt feeling for you. Jean’s problems are indeed 
baffling, but my advice to you is the same as I have given 
to many other parents in the past—live your own life. 
You are a generation older than Jean. She and any other 
child, will take the life of a parent and give nothing in 
return. Jean is only happy ivith people of her own age 
and hind. I will be very glad to talk with you about Jean 
and would suggest some Tuesday, when Dr. Grave is here 
at school. If you could come to Philadelphia and stay 
overnight, then you would be able to get out to school early 
in the morning, and could spend a long day here with us 
and I feel sure that we could work out some plan for Jean, 
but at least we could talk over our ideas. It is very 
difficult to put all of these things into a letter. 
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17 Petitioner's Exhibit Ill . 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 
THE WOODS SCHOOLS 
Langhorne, Pa. 

February 9, 1943. 

Mv dear Mrs. Russell: 

•> 

This morning Jean had three seizures within the space 
of an hour. They lasted for approximately ten minutes 
each. It is difficult to tell just what caused these seizures, 
although Jean was very much upset ever since she received 
your letter this morning telling her that she might not 
be able to go home for her birthday. She wept on several 
occasions and it may be possible that this disturbed con¬ 
dition brought on her seizures. Jean was very much dis¬ 
appointed that she had these and we are sorry that her 
good record has been broken. 

The first two seizures occurred while Jean was at the 
hairdresser’s in the latter part of the morning. She went 
to her room, where she had the third one. Jean had her 
lunch on a tray and remained in bed this afternoon. 

I am returning to you Jean’s ration book, as I know you 
will want to have it exchanged for a new one, as soon as 
they are issued. 

Sincerely yours, 

(Signed) MOLLIE WODDS HARE 

18 Petitioner's Exhibit IV 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 
THE WOODS SCHOOLS 
Langhorne, Pa. 

February 13, 1943. 

My dear Mrs. Russell: 

I was most distressed by your unhappy news and can 
only hope that you and your lawyer can work out some 
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satisfactory financial arrangement. There is nothing that 
I can do to help, for it is quite impossible for me to offer 
you any reduction in tuition. Our expenses have increased 
by leaps and bounds, taxes being only a part of them. 
I might suggest, however, that you discuss with your lawyer 
the possibility of taking a deduction for part of Jean’s 
tuition. I understand that this is possible under a new 
income tax rule and I am sure that he will know about it. 

Jean had another seizure on Wednesday afternoon and 
spent yesterday in bed. She is up and around the school 
today, and seems to be quite herself again. It is most 
unfortunate that she has had this recurrence, for it has 
done a great deal in shaking Jean’s confidence in herself. 

I am very glad that Jean will have the trip home at her 
birthday, for I know how much she has been counting on it. 

As you suggested, I have made Jean’s reservation for 
the trip to Washington on Monday, March 1. Since it is 
quite impossible for us to take trips to Trenton, as that 
involves a long car ride, we have found it quite convenient 
to use the Baltimore and Ohio Railroad. We can take 
our children from the local station to Wayne Junction, 
wdiere they can get the Baltimore and Ohio without chang¬ 
ing stations. We have therefore made Jean’s reservation 
on “The Chicago Express” of the Baltimore and Ohio 
Railroad, which leaves Wayne Junction at 9.27 A. M. on 
Monday, March 1. Jean has a seat reserved in Section 4 
of Car 91. I did not make the return reservation, however, 
as I felt that you could do that better from that end could 
select the train that was most convenient. We will, of 
course, have a chaperone accompany Jean to Wayne Junc¬ 
tion. If you prefer to send Jean back by Pennsylvania 
Railroad, may I suggest that you get the ticket to North 
Philadelphia Station. We can send a chaperone there by 
local train to meet Jean and bring her back to school. 

I am enclosing a copy of the report which was prepared 



23 


for Dr. Phelps on December 23, 1942. Please let me know 
if there is anything further that I can do to help. 

Yours most sincerely, 

(Signed) MOLLIE WOODS HARE 

19 Petitioner’s Exhibit V. 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 
THE WOODS SCHOOLS 
Langhorne, Pa. 

February 20, 1943. 

My dear Mrs. Russell: 

I cannot tell you how sorry we are to learn that Jean 
will not return to us. However, I can appreciate your need 
to reduce expenses and only wish that there were something 
that we could do to help. I am at a loss to suggest any 
school where Jean would receive the care and training 
that she needs and where the tuition would be low enough 
to meet a reduced budget. However, it is possible that Dr. 
Phelps or some Washington doctor may have suggestions 
to make. When Jean does make the transfer, we shall be 
glad to send copies of our records and suggestions that 
may be helpful to the people in her new school. 

I have, of course, said nothing to Jean about your plan 
and will wait for you to tell her. When the trunk arrives, 
we will see that it is packed and checked through on Jean’s 
ticket. We will see that all of her things are packed and 
that she takes all of her luggage with her on the trip. 
Should anything be overlooked, which is quite likely, since 
Jean has been with us so long, we will send the package to 
you just as soon as everything is gathered together. Please 
do not hesitate to let me know if you discover anything 
that we have neglected to pack. 
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Unless I hear from you to the contrary, I shall assume 
that tiie Baltimore and Ohio train which I mentioned in 
mv last letter, will be satisfactory and that vou will meet 
Jean at Union Station next Monday, March 1 at 12.40 Noon. 
Someone from school will go with Jean to Wayne Junction 
to see that she gets on the train safely. 

Again let me say that it is going to be a real loss to all 
of us to have Jean leave. She seems a real part of our 
school family and I hope that the time will come when you 
will find it possible for her to return. I hope that this is 
not going to end our pleasant contact with you and that 
you will keep us posted from time to time as to Jean’s 
welfare. There will always be a place for her in our heart 
and I sincerely hope that you will work out some happy 
arrangement. 

Sincerely yours, 

(Signed) MOLLIE WOODS HARE 

20 Petitioner's Exhibit No. 6 

Filed Mar 25 1943 

Langliorne, Pa. 

Westchester Apartments, 
#204-A, 

3900 Cathedral Avenue, N. W., 
Washington, D. 0., 

March 10, 1943 

Collector of Internal Revenue, 

Baltimore, 

Maryland. 

Dear Sir: 

I enclose herewith my income tax return Form 1040 for 
the calendar year 1942. I regret that I am unable at this 
time to pay any part of the tax due and for your informa¬ 
tion submit as follows: 
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My only source of income is the alimony received by me 
under Court Order from my divorced husband, which 
alimony, particularly in view of the physical and mental 
condition of one of my children, just pays the living ex¬ 
penses of myself and the two children and leaves no balance 
with which to pay this tax. 

For the past thirty days my Attorney has been attempting 
to persuade my husband to pay this tax inasmuch as he 
for the first time this year can take an appropriate deduc¬ 
tion for the alimony and that also for the first time, alimony 
as such, is taxable; so far it has been impossible to secure 
any adjustment of this matter from Mr. Russell and my 
Attorney is now preparing a petition to be filed in the 
District Court of the United States for the District of 
Columbia presenting the entire matter to that Court and 
requesting that my husband be either required to pay the 
tax or that the alimony be proportionately increased so 
that I may have funds available for this purpose. 

This petition will be promptly filed and I am hopeful that 
relief may be granted at which time I shall be only to hapy 
to settle this obligation with the Government. 

Trusting that because of the circumstances herein set 
forth I may receive the lenience of your office, I am, 

Very respectfully yours, 

Sgd. HELEN P. RUSSELL 
HELEN P. RUSSELL 


21 Petitioner’s Exhibit 7. 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 

February 18, 1943 
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Mr. F. M. Russell, 

National Broadcasting Company, 

734 Fourteenth Street, N. W., 

Washington, D. C. 

Dear Mr. Russell: 

As vou know vour former wife has consulted me con- 
•> » 

cerning the fact that this year for the first time she is to 
be required to include in her taxable income the amount 
of alimony received by her from you during the year 1942, 
and that on the other hand, for the first time, you will be 
able to claim the alimony payments as one of your deduc¬ 
tions. The net effect of the change in the Income Tax Law 
will be that Mrs. Russell will have to pay an Income Tax 
of over $2200.00 and you on the other hand will have an 
appreciable saving in your tax by reason of this deduction. 

In view of the foregoing it does seem to me that it is only 
fair that you should make up for the tax she will be 
required to pay by increasing the amount of alimony to 
that extent. 

I am advised bv mv client that vou have thus far refused 
• • • 

to make any settlement of this matter and before taking 
the matter into Court, I though it only proper that I 
should write you about it. 

As the time is getting very short I would appreciate it 
if you w’ould advise my by next Tuesday morning, Feb¬ 
ruary 23rd what vour attitude is so that I mav then feel 
• • • 

free to file a Petition in the divorce action asking for 
appropriate relief. 

I would naturally dislike to be forced to this position, 
particularly on account of the children, but if you are 
unwilling to meet this additional burden that has been 
placed on Mrs. Russell I see no alternative except to ask 
relief through the Court. 

Very truly yours, 

/s/ LEO A. ROVER 



LAR 

22 Petitioner's Exhibit No. S. 

Filed Mar 25 1943 
Charles E. Stewart, Clerk 
GARDINER, EARNEST & GARDINER 
Woodward Building 
Washington, D. C., 

March 10, 1943. 

LEO A. ROVER, ESQ., 

Southern Building, 

Washington, D. C. 

Re: Russell vs. Russell 

Dear Mr. Rover: 

This will formally advise that we have taken up with 
Mr. Russell the matter which you presented to him some¬ 
time ago, namely, the voluntary increasing by him of the 
alimony payments as provided in the court order entered 
in the above case on March 19, 1940; and that he has 
authorized us to state that he does not feel that he is 
financially able, nor is he called upon to comply with 
your request. 

Yours very truly, 

GARDINER, EARNEST & GARDINER, 
Bv: JAMES M. EARNEST, 

JAMES M. EARNEST 


JME:VBB 
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33 Report of Domestic Relations Commissioner 
and Recommendation, D.R.C. 1588. 


Motion for Increase of Alimony 

Filed Apr 22 1943 
Charles E. Stewart, Clerk 
Report of Domestic Relations Commissioner 


Wife’s Financial Statement Expenses 

(Income by Month) (By Month) 


Maintenance for self $ Rent of Apartment....$130.00 

and children .. 1,000.00 Upkeep of Apartment —. 23.00 

Telephone, Electricity and Gas .. 18.30 

Groceries . 65.00 

Help .. 50.00 

Entertainment. 16.50 

Laundry and Cleaning.. 22.00 

Car upkeep, garage, gas and oil.... 20.80 

Wood’s School for Jean _ 225.00 

Doctor and Medical expense. 30.00 

Insurance . 115.30 

Charity ._... 16.25 

Merchandise (clothing etc.) _ 111.75 

Camp for Jack . 25.00 

Miscellaneous . 19.80 

Cash expenditures .. 96.00 


Summary 


Total Income . $1,000.00 

Less Total Expenses .$ 984.70 

Net Income .....$ 15.30 


Assets 

(List Bank Deposits, Real 
and Personal Property) 

Liabilities 

(List Debts & Obligations) 

$ 

. $ .. . 

$ 

$ 

.$ . 

. $ .. 


.. . $ .. 

_£_ 

.-.. $. 


Summary 


Total Assets ...$.... 

Less Total Liabilities..$. 

Net Worth _$_ 


Remarks: 
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35 Husband’s Financial Statement 

INCOME 

(month) 

$2,083.33 Salary 
250.00 Bonus 1942 
62.50 Income from farm 

2,395.83 Total income for year 1942 

EXPENSES 

(month) 

$ 75.00 House (fair rental value) 

60.00 Help 
75.00 Food 
18.00 Heat 
10.00 Electricity 
6.00 Telephone 

35.00 Interest on encumbrances (on two houses in 
Epping Forest, Maryland and a farm at Elba, 
New York.) 

60.00 Real Estate taxes 
20.00 Car upkeep, gas, oil etc. 

60.00 Clothing 

20.00 Insurance premiums on $10,000,000 life insur¬ 
ance on son Jack (Petitioner beneficiary) 
125.00 Business expenses as allowed by Bureau of 
Internal Revenue 

125.00 Contributions for support of mother-in-law. 

House $75.00 (fair rental value) food $30.00, 
heat electricity and telephone $20.00 
50.00 Contributions to mother made necessary by rea¬ 
son of the fact that his brother has recently 
gone into the Army. 

300.00 Federal Income tax 
25.00 District of Columbia Income tax 
100.00 Victory tax 

1,000.00 Maintenance for Petitioner and Minor children 
$2,164.00 Total monthly expenses 

(No estimate for recreation, incidentals dental or medical 
expenses) 
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$2,395.83 Monthly Income 
2,164.00 Monthly Expenses 

$ 231.83 Balance 

36 Russell v. Russell Statement of Facts C. A. 2292 

Prior order 
March 19, 1940 
Lubring, J. 

ORDERED AND ADJUDGED, that the permanent cus¬ 
tody of Jean Russell and John P. Russell, the minor children 
of the parties hereto, be, and the same is awarded to Helen 
P. Russell, the plaintiff herein; and that the defendant, 
Francis M. Russell, be, and he hereby is, ordered to pay the 
said Helen P. Russell for the maintenance and support of 
the said Helen P. Russell and the aforesaid Jean Russell 
and John P. Russell, the minor children of the parties, the 
sum of Nine Hundred ($900.00) Dollars per month, payable 
in equal installments of Four Hundred and Fifty ($450.00) 
Dollars on the 1st and 15th of each month, and an additional 
sum of One Hundred ($100.00) Dollars per month to the 
said Helen P. Russell for the education and maintenance 
of the aforesaid Jean Russell so long as the said Jean 
Russell is attending the school where she is now a student 
and so long as she attends any educational institution. 

PI a i n f iff’s S totem en t: 

That because of a change in the Income Tax Law, she is 
required to pay tax on alimony received from the defendant, 
which amounts to $2,273.57 for the year 1942, which she 
is unable to pay. 

That Jean Russell, minor daughter of the parties, be¬ 
cause of her retarded mental condition and her below nor¬ 
mal physical condition must be kept in a school for mentally 
retarded children; that for some time the child has been in 
The Wood’s Schools at Langhorne, Pennsylvania, that she 
has temporarily withdrawn Jean Russell from the Wood’s 
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Schools, because of her uncertain financial condition, but 
expects to either return her to this school or to another 
school of the same type. 

Respondents Statement: 

That he receives a basic salary of $25,000.00 a year and 
some years receives a bonus in addition to his basic salary 
and for the year 1942 received a bonus of $3,000.00 

That he owns two houses located at Epping Forest, 
Maryland, which are worth approximately $8,500.00 subject 
to encumbrances of approximately $3,800.00; that he also 
owns a farm at Elba, New York which he purchased in 
1935 for $18,000.00, and still owes approximately $5,000.00 
thereon; that during the year 1942, he realized a profit of 
about $750.00 on the farm, but during previous years it 
was operated at a loss. 

That under a joint will executed by he and his present 
wife she has divested herself of any right, title and interest 
in the farm the same is left outright to the infant son, Jack; 
that in addition thereto the real property located at Epping 
Forest, Maryland, is to be left to the infant children should 
his present wife die without leaving issue. 

Dated April 22,1943 Recommendation: 

Investigator P. H. It is recommended that the 

Filed April 22, 1943 petitioner's motion be denied. 

Copies Mailed April 22,1943 

PHILIP M. HAMILTON 

Domestic Relations Commissioner 

37 Objection by Plaintiff to Report of Domestic 

Relations Commissioner 

Now comes the plaintiff by her attorney of record and 
specifically objects to the following portions of the report 
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of the Domestic Relations Commissioner which report was 
received by the attorney for the plaintiff on April 24th, 
1943, namely: 

1. Plaintiff questions the item of $75.00 set up as the fair 
rental value of the house in which the defendant and his 
present wife are living, inasmuch as it is not contended that 
defendant pays rental for said house as the same is owned 
by him having been acquired by him for the sum of Five 
Thousand Dollars ($5,000.00). 

2. Plaintiff questions the item of $60.00 per month for 
“help”, as it is felt that sum in the neighborhood of the 
house occupied by the defendant and his present wife is 
excessive. 

3S 3. Plaintiff objects to the item of $35.00 per month 
being allowed the defendant, it being supposedly 
interest on mortgages on two houses acquired by him in 
Maryland and the farm^wned by him at Elba, New York. 

4. Plaintiff objects to the item of $125.00 per month for 
business expenses inasmuch as there is no showing that 
such amount is paid by the defendant each month. 

5. Plaintiff objects to the items aggregating $125.00 per 
month for the support of his Mother-in-law. There is no 
obligation on his part to support his Mother-in-law’ at the 
expense of the Mother of his children and the children them¬ 
selves; again as set forth in the answer of the defendant he 
only paid the sum of $3,500.00 for the house occupied by 
his Mother-in-Law, so that $75.00 per month could not be 
regarded as the fair rental value thereof; plaintiff objects 
to this item in its entirety. 

6. Plaintiff objects to the recommendation of the Do¬ 
mestic Relations Commissioner recommending that the 
Motion of the plaintiff be denied, because facts are obvious 
that the amount of the legitimate expenses of the defendant 
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are considerably less than the amount set forth in the report 
herein and that if the defendant be allowed all proper ex¬ 
penses it will appear that he could well afford and should 
be compelled to pay an additional amount to the plaintiff 

bv wav of reimbursement for the income tax she was 
• •> 

required to pay, particularly in view of the fact that a 
saving was had by the defendant of approximately the same 
amount in income tax as was necessary to be paid by the 
plaintiff. 

'WHEREFORE, plaintiff objects to the report filed herein 
and prays for an Order requiring the defendant to 

39 either pay the income tax assessed against the plain¬ 
tiff or in the alternative that the alimony paid by 

him to her be proportionately increased so that plaintiff 
may be in a position to pay such tax. 

LEO A. ROVER, 

Attorney for Plaintiff, 

206 Southern Building, 
Washington, D. C. 

#•##•*#*•• 

40 Reply of Plaintiff to Ansiver of Defendant 

Conies now the Plaintiff herein, Helen P. Russell, and for 
a reply to the answer of the defendant filed herein, states 
as follows: 

1. In addition to the objections that have been filed by the 
Attorney for the Plaintiff to the report of the Domestic 
Relations Commission, which in effect reply to many of the 
allegations contained in the answer of the defendant, the 
defendant alleges that the description given in paragraph 5 
of the answer concerning the circumstances surrounding 
the foreclosure of premises 2931 Foxhall Road, Northwest, 
is not substantiated by the actual facts; plaintiff alleges 
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that at the time of the separation of the parties she defi¬ 
nitely did not want to continue the occupancy of said prem¬ 
ises, because she felt it impossible financially to make the 
payments due on said premises, to take care of the repairs 
and maintenance of same, to pay the taxes, supply fuel and 
to employ a yard man to take care of the grounds surround¬ 
ing said house; that plaintiff alleges that the defendant 
insisted upon her remaining in said house and promised 
that he would see that she had sufficient money to stay 
there; plaintiff further alleges that although she succeeded 
in having the monthly payments reduced from $210.00 to 
$150.00 per month (of which fact the defendant was 
41 advised) the time came when she was utterly unable 
to continue to maintain the home and pay all the 
incidental expenses and she was, therefore, required, be¬ 
cause of her financial position and particularly in view of 
the fact that it became necessary to send her daughter. 
Jean, to a full-time boarding school for exceptional children, 
to remove from said house with her minor son and to secure 
living accommodations within the limits of her income. 

2. Plaintiff alleges that it is obvious from a reading of 
the answer of the defendant and the financial items con¬ 
cerning the expenditures of the defendant set out in the 
report of the Domestic Rlations Commissioner, that it will 
be impossible, without a reference to the Auditor of this 
Honorable Court, to determine the truth of the actual living 
expenses of the defendant; as pointed out in the objections 
to the Report filed herein, several of the large claimed 
expenses of the defendant are untenable and plaintiff feels 
cannot be substantiated by the defendant at a hearing held 
before the Auditor wherein the exact expenses of the 
dfendant may be inquired into. 

3. Plaintiff therefore suggests to the Court that this 
cause be referred to the Auditor of this Court for the 
taking of testimony in order that the exact income and 
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expenses of both the plaintiff and the defendant may be 
inquired into in detail. 

HELEN P. RUSSELL 

LEO A. ROVER, 

Attorney for Plaintiff, 

206 Southern Building, 

Washington, D. C. 

#•##•*•••• 


42 Memorandum of the Court 

MAY 13 1943 

“Motion for increase in alimony granted to extent of 
$100.00 per month. This will accomplish what the Court 
believes to be the equitable result of approximately divid¬ 
ing equally between the parties, the present and prospective 
tax burden incident to the total alimony allowance— 

E1CHER, C. J. 

5-13-43” 





IS THE DISTRICT COURT OF THE TJSITED 8TATE8 
FOR THE DI8TRICT OF COLUMBIA 







for an ordtr requiring the defendant* franc la If. Russell to pay 
the federal Incons Tax aeaeaaed agmlnet the plaintiff Helen P|> 
Russell for the year 1943* in the eua of $2,373*57; the anawe^ 
of defendant* Tranele H. Rueaell to eaid petition; the reply of 


Helen P. Rueaell to aald aneeer; the 


of polnta and 


anthorltlee of the defendant* Pranole M. Ruaeell in oppoeltlon to 
eaid notion; the report of the Donestle Relatione Gomls alone r 


filed herein on April 23* 1943; the objections of the plaintiff* 
Helen ?• Ruaeell to the aald report of the Doneatio Relatione 
Oonniaaloner* and axguaent of oounael representing the respective 
parties hereto* wherefore, upon consideration thereof and for the 
reason assigned in theaenorandun filed herein by the.Court, on 


.a by the Court this day of June, 1943'* 


Kay 13, 1943 * A it is by the Court this 


ADJUDGED AID GRDKRED, That the notion of the plaintiff* 
Helen P. Ruaeell for an inereaee of alinony herein* be and the 


stJtaz - ■ 


■ 



■yt i '■ 1 * 


1 ■'IblX'# 
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same is, granted to the extent of One Hundred ($100.00) Dollars 
per aonth; and it ls» 

FURTHER ADJUDGED AMD ORDERED* That the final Judgment 
and order entered herein on March 19* 1940* and In particular 
paragraph 3 thereof* be* and the same hereby la* modified to 
read aa follows: 

FURTHER ORDERED AKD ADJUDGED* That the permanent custody 
of Jean Russell and John P. Russell* the minor ohlldren of the 
parties hereto* be* and the same Is* awarded to Hdlen P. Russell* 
the plaintiff herein* and that the defendant* Francis M. Russell* 
be* and he hereby is* ordered to pay the said Helen P. Russell 
for her maintenance and support* the sum of line Hundred (#900.00) 
Dollars per month; an additional sum of 8erenty-Flre (#75.00) 


Dollars per aonth to the said Helen P. Russell towards the 


i support* 


maintenance and education of the aforesaid John P. Russell; an ad¬ 
ditional sum of One Hundred Twenty-Fire (#135.00) Dollars per 
aonth to the said Helen P. Russell towards the education* mainten¬ 
ance and support of the aforesaid Jean Russell so long as the said 
Jean Russell Is attending a school or other Institution; said 
alimony and maintenance to be payable In equal monthly Installments 
of Fire Hundred Fifty (#550.00) Dollars on the first and fifteenth 
days of each month* oommenolnq^lar 15* 1943; and It Is* 

FURTHER ORDERED* That the defendant pay to Leo A. Rower* 
Attorney for the plaintiff* a counsel fee of 
$*21^ Dollars for professional serrloes :ren¬ 

dered to date; and It ls» 

FURTHER ORDERED* That the aforesaid mentioned order of 
Maroh 19* 1940 In all other respeots remain unamended and In full 


foroe and effeet. 


By the Court: 




istloe 
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52 Filed May 1,1936 Frank E. Cunningham, Cleric. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Holding an Equity Court 

Helen P. Russell, 

2931 Foxhall Road, N. W., 

Washington, D. C., 

Plaintiff, 

Equity No. 61,338 

Francis M. Russell, 

% National Broadcasting Co., 

National Press Building, 

Washington, D. C., 

Defendant. 

BILL OF CAMPLAINT FOR MAINTENANCE 
AND CUSTODY OF CHILDREN. 

The bill of complaint of Helen P. Russell respectfully 
represents to this Honorable Court as follows: 

1. That she is a citizen of the United States, a resident of 
the District of Columbia, and brings this suit in her own 
right. 

2. That the defendant, Francis M. Russell, is a citizen 
of the United States, a resident of the District of Columbia, 
and is sued in his own right. 

3. That the plaintiff and the defendant were married in 
the City of Omaha, State of Nebraska, on the 8th day of 
October, 1921, by a duly ordained and authorized clergyman 
of the Episcopal Church. 
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4. That two children were born as a result of said mar¬ 
riage, namely, a daughter, Jean Russell born March 2.1925, 
and a son, John P. Russell born June 4, 1930. 

5. That from the time of said marriage until the month 
of April, 1922, plaintiff and defendant lived together as 
man and wife in the City of Lincoln, State of Nebraska, 

and during the month of April, 1922, moved their 
53 matrimonial domicile to the Citv of Washington, 
District of Columbia, where they continuously lived 
together as man and wife until the first part of January, 
1934, (with the exception hereinafter mentioned) when as 
will more fully hereinafter appear the plaintiff and de¬ 
fendant ceased cohabitating as man and wife. 

6. That on or about the 8th day of January. 1933, the 
plaintiff, being in a delicate condition of health and upon 
the advice of her physician, went as a patient for treatment 
for her physical illness to a sanitarium located outside the 
District of Columbia and remained as a patient in said 
sanitarium until on or about the 8th day of April, 1933, 
when she returned to this City and District. 

7. That on or about the 9th day of April, 1933. when the 
plaintiff returned to the City from said sanitarium she re¬ 
sumed martial relations with the defendant at their home 
and residence in the District of Columbia. Shortly after 
returning to this City on or about the 9th day of April. 1933, 
she became suspicious that the defendant was associating 
with another woman in an improper manner and as time 
went on and plaintiff received definite information that the 
defendant had become enamoured with a young woman 
employed in the offices of the National Broadcasting Com¬ 
pany located in the National Press Building in this City 
and District, of which Company the defendant is Vice- 
President in charge of the Washington, D. C. Office, and 
as the information received by the plaintiff convinced her 
that her husband had been guilty of infidelity and had com- 
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mitted acts of adultry with the aforementioned young 
woman, the plaintiff confronted the defendant -with the fact 
of his improper and immoral association with the said 
young woman and on or about the middle of January, 1934, 
he freely and frankly admitted his indiscretions and 
54 adulterous acts with the aforementioned young- 
woman. 

8. That on or about the 18th day of January, 1934, the 
plaintiff and defendant signed a separation agreement in 
the office of the attorney of the plaintiff wherein the de¬ 
fendant admitted having been guilty of adultery and agreed, 
among other things, that the plaintiff should have custody 
and control of the two minor children of the plaintiff and 
defendant; that the plaintiff and defendant should continue 
to jointly occupy their residence at 2831 Foxhall Road, 
Northwest, and that the defendant should deliver and turn 
over to the plaintiff his entire salary out of which the plain¬ 
tiff should be required to pay the running expenses of the 
home, make the monthly payments due on the encumbrances 
on said home and, if possible, to pay the curtails required 
to be made on the principal of the first deed of trust on 
said home and as well to pay the premiums on the life in¬ 
surance policies on the life of the defendant. 

9. That from and after the admission by the defendant 
of his adulterous acts on or about the middle of January, 
1934, plaintiff and defendant have not cohabited together 
as man and wife. 

10. That plaintiff and defendant, under the terms of said 
separation agreement, continued to live in their residence 
at 2931 Foxhall Road, Northwest, but not as man and wife, 
until the 27th day of May, 1934, when the defendant, without 
any legal justification or excuse left said premises and has 
lived separate and apart from the plaintiff ever since. 

11. That on or about the 15th day of September, 1934, 
plaintiff and defendant entered into a new separation 
agreement wherein the defendant again admitted having 
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been guilty of adultery and again agreed that the 

55 custody and control of their two minor children 

should be vested in the plaintiff; that the plaintiff 

and defendant should live separate and apart; and that 
the plaintiff should have the right only to occupy with her 
children the home at 2931 Foxhall Road, Northwest; and 
whereby the plaintiff agreed out of said maintenance to 
pay the running expenses of the home, to make the monthly 
payments on the encumbrances on said home, and to pay 
the premiums on the life insurance policies on the life of 
the defendant; said agreement to remain in full force and 
effect for a period of six months from the date of same, 
under which the defendant agreed to pay to plaintiff One 
Thousand and Fifty ($1,050.00) Dollars per month. 

12. That on or about the 12th day of October, 1935, the 
plaintiff and defendant entered into a written modification 
of the aforementioned agreement of September 15, 1934, 
whereby the sum of One Thousand and Twenty-five 
($1,025.00) Dollars per month was to be paid to the plaintiff 
by the defendant to include the semi-monthly payment due 
on March 15, 1936; the other terms and conditions of said 
agreement of September 15, 1934, to otherwise remain sub¬ 
stantially in full force and effect. 

13. That the defendant lived up to and carried out the 
terms of the foregoing agreements, so far as the payment 
of money was concerned, up to and including the pavment 
made on March 15, 1936; that on the 30th day of March, 
1936, the defendant addressed a letter to the attorney for 
the plaintiff stating, among other things, that he had 
“reached a point where with other demands upon me I 
must retain more of my income ”, and that accordingly, 
“effective as of April 1 I am reducing the amounts to be 
paid to Mrs. Russell from $1,025.00 a month to $900.00 a 
month, or $450.00 on the 1st and 15th of each month”. That 

defendant enclosed with said letter of March 30, 

56 1936, his check for Four Hundred and Seventy-five 
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($475.00) Dollars (the additional Twenty-five Dol¬ 
lars being in payment of a matter not involved here), 
which check was returned to the defendant by Plaintiff’s 
attorney on April 3, 1936, and demand made that the usual 
amount as provided for by the agreement be paid, or 
otherwise appropriate legal proceedings would be insti¬ 
tuted; that on April 15, 1936, the defendant again sent to 
plaintitf’s attorney a check at the reduced rate which check 
was likewise returned to the defendant by plaintiff’s at¬ 
torney on April 18,1936, and defendant was advised again 
that the plaintiff was not satisfied to accept Nine Hundred 
($900.00) Dollars per month in lieu of One Thousand and 
Twenty-five ($1,025.00) per month. 

14. That as aforestated the defendant is the Vice-Presi¬ 
dent of the National Broadcasting Company in charge of the 
Washington, D. C. office and receives from said Company a 
salary of at least Eighteen Thousand Five Hundred 
($18,500.00) Dollars a year; and, in addition thereto, plain¬ 
tiff is informed, believes and therefore avers to be a fact, 
likewise receives additional sums by way of expenses and 
bonus, the exact amount of which she is not informed of, 
but which information, of course, is in the possession of the 
defendant. 

15. That the defendant is still continually and habitually 
consorting with the woman heretofore mentioned herein and 
is spending a considerable portion of his income upon her, 
which should be paid to his own family; that plaintiff be¬ 
lieves it to be a fact that his motive in insisting upon the 
reduction of the monthly payments to be made to her for 
herself and children is motivated by his desire to spend 
more money on the woman heretofore mentioned; that the 
defendant is still continuing his adulterous relations with 

said woman both in and out of the District of Co- 
57 lumbia; and that he is freely, openly and continu¬ 
ously associating with her in public in this District. 

16. That plaintiff, out of the sum of One Thousand and 
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Twenty-five ($1,025.00) Dollars heretofore paid to her hy 
the defendant, has been obligated to pay out approximately 
the sum of One Thousand $1,000.00) Dollars per month for 
the legitimate living expenses of herself and the children, 
life insurance premiums and necessary payments of interest 
and principal on the encumbrances on the heme at 2931 
Foxhall Road, Northwest: that after paying all expenses 
the plaintiff, by economizing, was able to save the sum of 
One Thousand ($1,000.00) Dollars, for the benefit of her 
children and herself from June, 1934, to and including the 
month of Februarv, 1936. That as illustrative of the 
amounts and types of expenses required to be paid by her 
out of said sum of One Thousand Twenty-five ($1,025.00) 
Dollars per month the plaintiff, for the period last above 
mentioned, paid out the sum of Twelve Hundred Forty-five 
Dollars and Sixtv-four Cents ($1,245.64) for taxes; Two 
Hundred Fifty Dollars and Fifty-two Cents ($250.52) for 
amusements and incidental expenses; Twenty-eight Hun¬ 
dred Thirty-six Dollars and Sixtv-five Cents ($2,836.65) 
for clothing for the entire Family and incidental merchan¬ 
dise items; the sum of Twelve Hundred Sixty-seven Dollars 
and Ninety-seven Cents ($1,267.97) for Doctors bills; the 
sum of Eight Hundred and Five ($805.00) Dollars paid by 
her to dependent relatives; the sum of Seven Hundred 
Thirty Dollars and Fifty-nine Cents ($730.59) for schooling 
for children; Six Hundred Sixty-two Dollars and Eighty- 
six Cents ($662.86) necessary expenses of an automobile: 
Twentv-eight Hundred Ninetv-three Dollars and Twentv- 
eight Cents ($2,893.28) insurance premiums, and Ninety- 
nine Hundred Seventy-eight Dollai’s and Thirty-nine Cents 
($9,978.39) for groceries, upkeep on house, repairs 
58 on house, servants and payments of interest and 
principal on the encumbrances. 

17. That the plaintiff is not in a robust condition of health 
and must quite frequently consult and have the professional 
care of a physician and is, consequently, unable to carrv on 
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any employment, and that the daughter of the plaintiff and 
defendant is likewise in a delicate condition of health and 
is almost continuously under the case of one or more physi¬ 
cians; that plaintiff feels it is no more than fair that she 
should receive at least the sum of One Thousand and 
Twenty-five ($1,025.00) Dollars a month for the support 
and maintenance of herself and her minor children. 

18. That by reason of the conditions hereinbefore men¬ 
tioned plaintiff has received no suport or maintenance for 
the month of April, 1936, and has been obliged to pay some 
of the running expenses of the home and other necessary 
expenses out of the amount saved by her heretofore men¬ 
tioned and owes, at the present time, for household and 
other expenses including doctors bills and sum of Five 
Hundred Twenty Dollars and Sixty-four Cents ($520.64). 

WHEREFORE, the premises considered, plaintiff prays: 
prays: 

1. That process issue out of this Honorable Court to the 
defendant herein requiring him to appear and answer make 
to the exigencies of this bill of complaint. 

2. That the defendant be required to pay pendente lite 
and permanently such sums of money as would be allowed 
the plaintiff as alimony in the case of divorce for the main¬ 
tenance and support of plaintiff and her minor children, 
and that the defendant be required to pay her suit money 
and counsel fees, to enable her to conduct her case. 

3. And for such other and further relief as the 
59 nature of the case may seem to require and to the 
Court appear meet and proper. 

/s/ Helen P. Russell. 

Leo A. Rover. Helen P. Russell. 

Leo A. Rover, 

Attorney for Plaintiff, 

206 Southern Bldg., 

Washington, D. C. 
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DISTRICT OF COLUMBIA, ss; 


I, HELEN P. RUSSELL, on oath, depose and say that I 
have read the foregoing bill of complaint by me subscribed 
and know the contents thereof; that the matters and things 
stated therein upon my personal knowledge are true, and 
those stated upon information and belief, I believ to be true. 

/s/ Helen P. Russell. 


Subscribed and sworn to before me this 30th day of April, 
1936. 


[seal] 


Sally M. Meenehan, 

Notary Public , D. C. 


60 ANSWER OF DEFENDANT. 


The answer of the defendant, Francis M. Russell, to the 
bill of complaint for maintenance and custody of children 
respectfully represents to this Honorable Court as follows: 

1. Defendant admits the allegations contained in para¬ 
graph 1 of the plaintiff’s bill of complaint. 

2. Defendant admits the allegations contained in para¬ 
graph 2. 

3. Defendant admits the allegations contained in para¬ 
graph 3. 

4. Defendant admits the allegations contained in para¬ 
graph 4. 

5. Defendant admits the allegations contained in para¬ 
graph 5. 

6. Defendant admits the allegations contained in para¬ 
graph 6. 

7. Defendant admits the allegations contained in para¬ 
graphs 7, but denies that portion of said paragraph which 
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recites that defendant had been guilty of infidelity and com¬ 
mitted acts of adultery and that defendant had frankly ad¬ 
mitted his indiscretions and adulterous acts. 

8. Defendant admits the allegations contained in 
61 paragraph 8, but denies the allegation which recites 
that the defendant admitted having been guilty of 
adultery. 

9. Defendant admits the allegations contained in para¬ 
graph 9. 

10. Defendant admits the allegations contained in para¬ 
graph 10, but neither affirms nor denies the statement 
wherein plaintiff alleges that defendant * ‘without any legal 
justification or excuse left said premises and has lived 
separate and apart from the plaintiff ever since”. 

11. Defendant admits the allegations contained in para¬ 
graph 11, but denies that the defendant again admitted 
having been guilty of acts of adultery. 

12. Defendant admits the allegations contained in para¬ 
graph 12. 

13. Defendant neither admits nor denies the allegations 
contained in paragraph 13. 

14. Defendant admits the allegations contained in para¬ 
graph 14, but denies that he receives additional sums by 
way of expenses and bonus. 

15. Defendant denies allegations contained in para¬ 
graph 15. 

16. Defendant neither denies nor affirms the allegations 
contained in paragraph 16. 

17. Defendant admits only that allegation contained in 
paragraph 17 which recites that plaintiff is not in a robust 
condition of health and must quite frequently consult and 
have the professional care of a physician and is conse¬ 
quently unable to carry on any employment; defendant 
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denies all other allegations contained in paragraph 17. 

62 18. Defendant neither affirms nor denies the alle¬ 

gations contained in paragraph 18. 

Paul M. Segal. 
S/ George S. Smith. 
George S. Smith. 

S/Harry P. Warner. 
Harry P. Warner. 
Attorneys for Defendant, 
Francis M. Russell. 

1026 Woodward Building, 
Washington, D. C. 
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I acknowledge receipt of a copy of the defendant’s answer. 

* ; - S/' Leo A. Rover. 

\.. >. ?'• Leo A. Rover. 

* > . Attorney for Plaintiff. 

\ By W. J. Smithdeal. 

May 13, 1939. 


63 ORDER DISMISSING CAUSE. 


Upon motion of counsel for the plaintiff and by consent 
of counsel for the defendant, it is by the Court this 19th day 
of March, 1940. ORDERED, That the above entitled cause 
be and the same hereby is dismissed. 

By the Court: 

O. R. Luhring, 

Justice . 

We consent: 

PAUL M. SEGAL (SGD) 

Paul M. Segal 

GEORGE S. SMITH (SGD) 

George S. Smith 

HARRY P. WARNER (SGD) 

Harry P. Warner 




